IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2537
Summary Cal endar

TORTUGA BAY CORPCORATI ON, ET AL.,
Plaintiffs,
JOSE M GARZA, ET AL.
Pl aintiffs-Appellants,
vVer sus
ARNOLD DEVELOPMENT CO., ET AL.,
Def endant s,

FEDERAL DEPOSI T | NSURANCE CORPORATI ON,
ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for
the Southern District of Texas
(CA- H 87-03597)

(April 7, 1994)
Bef ore REAVLEY, BARKSDALE and DeMOSS, Circuit Judges.
PER CURI AM *
This RICO cl ai mhas been rejected at the pleadi ng stage by

the district court. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



BACKGROUND

Several investnent m nded individuals sought to obtain
financing to build a Mexican thene shopping center to be called
"El Mercado Del Sol" in a depressed area of Houston. On July 6,
1983, a nenorandum of understandi ng was executed by defendants
City of Houston, Encore Devel opnent Corporation, Charles Arnold,
Janes Kni ghton, and Dudl ey Webb. The city submtted an
application to the United States Departnent of Housing and Urban
Devel opment (HUD) for an Urban Devel opnent Action Grant, and
agreed to advance the devel opers $500,000 froma community grant,
secured by an assignnent of rent fromthe project. The city also
agreed to assist the project in acquiring nearby land to be used
for a nmunicipal park

In May, HUD formally rejected the grant application.
Encore, Knighton and Webb assigned all their interests in the
project to Arnold in June. Arnold subsequently organized the "E
Mercado, Limted," a limted partnership, to own the project, and
"Arnol d Devel opnent Conpany"” to develop the project. The city
proceeded with the project by executing a second nenorandum of
under st andi ng, which contai ned an additional provision stating
t hat advances fromthe city would be guaranteed by Arnold and the
Arnol d Conpani es.

Arnol d obtained financing from Mai nl and Savi ngs Associ ati on.
Wil e the project was under construction, the devel oper
def endants | eased sone of the space to tenants, who were required

to assist in the financing of the project. The plaintiffs allege



that in order to coax the prospective tenants to | ease, the
defendants fal sely represented that nost of the space avail abl e
in the project had been | eased, that the financing was adequate
to fully develop the project, and that sufficient funds had been
set aside for advertising and pronotion. The plaintiffs also
allege that they were told a cinema, bank and other well know
enterprises would be "anchor" tenants.

The shopping center formally opened in May 1985 and was an
econom c failure. The devel oper defendants defaulted on the | oan
from Mai nl and and when Mainland failed in April 1986, the FSLIC
was naned as its receiver. The FSLIC foreclosed on the project
and appointed Eastdill its manager. Eastdill in turn assigned
Noons (who had handl ed Mainl and' s | oan account for the project)
and Bettencourt to have responsibility over the failing project.
FSLI C al so hired Mody-Ranbin Interests, Inc. to aid in
managenent of the project.

On Novenber 13, 1987, several individuals and entities who
| eased space and invested funds in the project brought suit
agai nst several individuals involved in various stages of the
project under RICO, 18 U. S.C. 88 1961 et seq., and under common
| aw t heories of breach of contract, fraud, conversion, and unjust
enrichnment. (The FDIC properly becane a defendant since FSLIC
has been aboli shed.)

The district court granted the FDIC parties' notions to
dism ss, holding that the plaintiffs failed to plead an

enterprise under RICO  The court also dismssed the state | aw



cl ai ns agai nst Encore and Webb, because the court found that they
only participated in the first stage of the project which
i nvol ved the unsuccessful attenpt to obtain HUD financing. The
court dism ssed the conmmon | aw cl ai ns agai nst the FDI C because
there was no wai ver of sovereign imunity and the plaintiffs
failed to exhaust adm nistrative renedies. Finally, the court
dism ssed all renmaining clains against the defendants, including
RI CO cl ai ns against the city of Houston and its enpl oyee, Efraim
Garcia. The plaintiffs appeal.
DI SCUSSI ON

W will uphold a dism ssal pursuant to Rule 12(b)(6) if the

plaintiff can prove no set of facts in support of his or her

claim Elliott v. Foufas, 867 F.2d 877, 880 (5th Cr. 1989).

In order to state a RICO claimunder 18 U S.C. § 1962, a
plaintiff nust allege the followng in his conplaint: 1) the
conduct; 2) of an enterprise; 3) through a pattern; 4) of
racketeering activity. 1d. at 880. An enterprise under RICO can
i nclude usual legal entities or any union or group of individuals

"associated in fact," although not a legal entity. Manax V.
McNamara, 842 F.2d 808, 811 (5th Cir. 1988).

To establish an association, a plaintiff nust show evi dence
of an ongoi ng organi zation, and nust show that the various
associ ates were functioning as a continuing unit. 1d. at 811.

An enterprise nmust be a separate entity fromthe pattern of

activity in which it engages. 1d. It nust have an ongoi ng



organi zati on whose nenbers function as a continuing unit "as
shown by a decision nmaking structure." 1d.

The defendants allegedly were all sonehow involved in the
establi shnent of the El Mercado project. The plaintiffs
conplaint fails under RICO however, because the plaintiffs have
not sufficiently alleged that the defendants formed an ongoi ng
organi zation that functioned as a continuing unit. Furthernore,
there was no "decision nmaking structure" that existed anong the
defendants. The plaintiffs nmerely assert that all the defendants
were associated with the alleged enterprise. The establishnent

of a RICO enterprise nust be pleaded using specific facts,

however, and not nerely conclusory allegations. Mntesano v.

Seafirst Commercial Corp., 818 F.2d 423, 427 (5th Cr. 1987).

Because nothing in the plaintiffs' conplaint |inked the various
def endant s toget her other than accusations of independent
fraudul ent acts, the plaintiffs' failed to allege a RI CO
enterprise and their clains under 18 U. S.C. § 1962 fail. See
Shaffer v. Wllianms, 794 F.2d 1030, 1033 (5th GCr. 1986).

Di sm ssal of pendent state |aw clains
We review the refusal to exercise pendent jurisdiction under

an abuse of discretion standard. Wng v. Stripling, 881 F.2d

200, 204 (5th Cr. 1989). The plaintiffs conplain that we should
reverse the dism ssal of their pendent clains under the guidance

of Newport Ltd. v. Sears, Roebuck and Co., 941 F.2d 302 (5th Cr

1991), cert. denied, 112 S.Ct. 1175 (1992). In Newport, we

reversed the district court's dism ssal of pendent clains because



four years of litigation had produced thousands of pages of
record, over a hundred depositions and nearly two hundred

t housand pages of discovery production. [d. at 307. W opined
that the trial court had abused its discretion by declining to
hear the state clainms on the eve of trial in Newport, due to
fairness and due to the intricate devel opnent of the case in
federal court. 1d. at 307-08.

The present case has not devel oped to the extent of the
litigation in Newport and does not mandate a simlar result.
Furthernore, the plaintiffs' clains were dism ssed w thout
prejudi ce and have already been re-filed in state court.

AFFI RVED.



