IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2532
Summary Cal endar

MARGARI TO ROCHA
Pl ai ntiff-Appellant,
V.

TEXAS ALCOHOLI C BEVERAGE
COW SSI ON, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 92- 1562)

(Cct ober 14, 1994)
Before KING JOLLY, and DeMOSS, Circuit Judges.

PER CURI AM *

Appel  ant Margarito Rocha ("Rocha") appeals fromthe district
court's dismssal of his lawsuit against the Texas Alcoholic
Beverage Commi ssion ("TABC'), WS. MBeath, and C.T. Davis on the
grounds of res judicata. W affirmthe judgnent of the district

court.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| . BACKGROUND

Rocha was enpl oyed by the TABC as an agent in its Enforcenent
Di vision fromFebruary 1982 until his term nation on May 23, 1990.
At the time of his term nation, Rocha was on di sciplinary probation
stemming froma prior violation of TABC rules. On May 4, 1990,
District Supervisor C. T. Davis sent Rocha witten notification that
Rocha was under investigation for five alleged violations of TABC
rules. After the investigation, Davis recommended that Rocha be
di schar ged, and the recommendation was approved by TABC
Adm ni strator WS. MBeath. Rocha appealed this decision to the
TABC grievance commttee, and a hearing was granted on June 28,
1990. Later that sane day, by a mpjority recomendation, the
comm ttee upheld Rocha's di sm ssal

In August 1991, Rocha filed suit in federal district court
pursuant to 42 U S . C. 8§ 1983, alleging violations of the Due
Process Clause and the Equal Protection C ause of the Fourteenth
Amendnent . The defendants (TABC, Davis, and MBeath) filed a
Motion to Dismss, asserting Eleventh Anmendnent and qualified
i munity defenses. Rocha did not respond to the notion. On
February 13, 1992, the district court granted the Mdtion to
Dismss, noting only that "[i]t is hereby ORDERED, ADJUDGED, and
DECREED that Defendants' Mtion to Dismss . . . 1is hereby
GRANTED. "

Approxi mately eight days later, Rocha filed a Mtion to
Reconsi der, asserting only his due process claim After noting

that Rocha's notion "refers solely to his claimfor deprivation of



due process,"” the district court denied the Mtion to Reconsider,
concluding that Rocha "failed to establish the existence of a
property interest in his enploynent,"! and that Rocha "failed to
allege facts to support a claimfor violation of his due process
rights."2 We affirnmed this ruling, enphasizing the at-will nature
of Rocha's enploynent, and holding that "[a]bsent such property

interest in his continued enploynent, appellant has no basis for a

claim under 42 US. C. 8§ 1983 for deprivations of rights,

. The district court nmade the foll owi ng observations:

Plaintiff's federal constitutional claimdepends on his
havi ng had a property right in continued enpl oynent.

The plaintiff in this case, however, has failed to
identify the source of any property interest in his
enpl oynent. Under Texas |aw, absent an express
contractual provision, enployees are enployed at wll.
Plaintiff has alleged no basis upon which the term of
hi s enpl oynent could be found to be anything other than
at will; therefore, he has failed to establish the

exi stence of a property interest in his enploynent.

(citations omtted).
2 As the district court noted:

In the present case, Plaintiff's conplaint and attached
exhibits reveal that he was served with witten notice
of the formal conplaints against himand advi sed that
an investigation was being initiated; that Plaintiff
submtted a witten response to these conplaints; that
the investigation was conpleted and a recomrendati on
was made that Plaintiff be term nated; and that
Plaintiff was afforded post-term nation due process
when he pursued his rights under the Texas Al coholic
Beverage Commi ssion's grievance procedures and received
a full hearing on the charges against him Thus, under
t he standards enunci ated by the Suprene Court in
LoudermIl, Plaintiff was indeed afforded due process
even though he | acked a property interest in his

enpl oynent .




privileges, and imunities under the due process and equal
protection clauses of the Fourteenth Amendnent."”

On May 22, 1992, prior to the district court's denial of
Rocha's Mdtion to Reconsider, Rocha filed another lawsuit in
federal district court, again asserting due process and equal
protection clainms under 42 U S. C. § 1983, and again nam ng TABC,
Davis, and MBeath as Defendants.? In the conplaint, Rocha
admtted that the lawsuit was "simlar" to the prior action and
that the lawsuit was only being filed to prevent the expiration of
any applicable limtations period. The Defendants responded with
a Mtion to Dismss, again asserting the Eleventh Amendnent and
qualified imunity defenses, along with the additional defense of
res judicata. In order to avoid the res judicata defense, Rocha
stated that "[t]his proceeding includes a few additional clains
that were not pleaded in [the prior] [c]ause,"” but the district
court granted the Defendants' notion on res judicata grounds.*

Rocha appeals fromthis ruling.

1. STANDARD COF REVI EW
Federal law determnes the res judicata effect of a prior

federal court judgnment. See Russell v. SunAnerica Sec., Inc., 962

F.2d 1169, 1172 (5th Cr. 1992). As a question of law, we review

3 The only noticeable difference in the conplaint of the
second | awsuit was that Rocha alleged a | oss of |iberty under 42
U S C 8§ 1983 and the Fourteenth Amendnent.

4 Alternatively, the district court noted that even if
the inposition of res judicata was inproper, the court would
still dismss the lawsuit "for the sanme reasons" set forth in the

deni al of the Mtion to Reconsider in the first action.
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the district court's res judi cata determ nati on on a de novo basis.

See Sockwell v. Phelps, 20 F.3d 187, 190-91 (5th Cr. 1994).

[11. ANALYSI S AND DI SCUSSI ON
Rocha's brief repeats nmany of the facts and argunents that
were presented in his initial conplaint. Through vari ous
general i zed assertions, he appears to contend that the district
court erred inits res judicata determ nation
Under res judicata, a final judgnent on the nerits of an
action "precludes the parties or their privies fromrelitigating

i ssues that were or could have been raised in that action.” Allen

v. McCurry, 449 U. S. 90, 94 (1980) (enphasis added). Froma policy
perspective, the Suprene Court has noted that res judicata
"relieve[s] parties of the cost and vexation of nultiple | awsuits,
conserve[s] judicial resources, and, by preventing inconsistent
deci si ons, encourage[s] reliance on adjudication.” 1d. Mboreover,
the res judi cata consequences of a final judgnent on the nerits are
not altered "by the fact that the judgnent nmay have been wong or
rested on a legal principle subsequently overruled in another

case." Federated Dep't Stores, Inc. v. Mitie, 452 U. S. 394, 398

(1981). An incorrect judgnment can be corrected only on direct
review -- not by bringing another action upon the sane facts. See
id.

Inthis circuit, application of res judicata is proper only if
the following four requirenents are net:

(1) the parties nust be identical in the two suits; (2)

the prior judgnment nust have been rendered by a court of

conpetent jurisdiction; (3) there nust be a final
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judgnent on the nerits; and (4) the sane cause of action
nmust be involved in both cases.

Russell, 962 F.2d at 1172; see In re Howe, 913 F.2d 1138, 1143-44

(5th Gr. 1990).

In the present case, Rocha's |lawsuit neets all four of these
requi renents. First, the parties are identical in the two
|awsuits. The TABC, C. T. Davis, and WS. MBeath were naned as
Def endants in both the first and the second actions, with no other
parties added or deleted. Second, the district court had proper
jurisdiction over Rocha's lawsuit; thus, it was a court of
"conpetent jurisdiction."

The third and fourth requirenents warrant sone additional

di scussion. Under the third requirenent, there is no doubt that

there was a "final judgnent on the nerits" in Rocha's first
lawsuit. Despite Rocha's contention that "the original suit was
dism ssed without prejudice," nothing in the district court's

initial dismssal of Rocha's lawsuit indicates that this was the

case. See Graves v. Hanpton, 1 F.3d 315, 318 (5th G r. 1993)

("[T]he general rule is that a dismssal is with prejudice unless

ot herwi se specified . . . . ") (enphasis added); Fed. R Cv. P.
41(b) ("Unless the court in its order for dismssal otherw se
specifies, a dismssal . . . operates as an adjudi cation upon the
merits."). | ndeed, considering that the Defendants' Mdtion to
Di smss contained only 8 1983, El eventh Anendnent, and qualified

imunity defenses, the district court presumably eval uated these



defenses and granted the Mtion on one of these grounds.® Aside
fromthe initial order of dism ssal, however, the final judgnment on
the nerits was also reaffirmed when the district court eval uated
and rejected Rocha's due process argunent in the Mtion to
Reconsi der. Mbreover, the final judgnent was agai n reaffirnmed when
this court agreed with the district court's order of dism ssal
noting that Rocha had no basis for his 8§ 1983 cl ai ns of due process
and equal protection violations. In short, despite Rocha's
contentions, a final judgnent on the nerits was rendered in his
first lawsuit.

In response to the fourth requirenent, Rocha asserts that his
second lawsuit "includes a few additional clains" that were not
pl eaded in his first lawsuit. Unfortunately, this argunent is also
unavailing for Rocha. The Fifth GCrcuit has adopted the
"transactional test" in determning whether two suits involve the

sane claimfor res judicata purposes. See In re Howe, 913 F. 2d at

1144. Under this approach, "the critical issue is not the relief
requested or the theory asserted, but whether plaintiff bases the
two actions on the sanme nucl eus of operative facts." 1d. Sinply
put, “"[a] party may not avoid the preclusive effect of res judicata

by asserting a new theory or a different remedy. The nucl eus of

facts defines the claim rather than the leqgal theory posed or

recovery sought." Id. at 1144 n. 10 (enphasis added). Finally, as

n>

mentioned, res judicata bars all clains that were or could have

5 As nentioned, the district court's order of dism ssal
did not state any specific grounds for its ruling.
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been advanced i n support of the cause of action on the occasion of

its former adjudication, . . . not nerely those that were

adj udi cat ed. ld. at 1144 (quoting N lsen v. Cty of Mdss Point,

701 F.2d 556, 560 (5th Cir. 1983) (en banc)).

Gven these paraneters, Rocha's second |awsuit clearly
involves the sanme actions, as the various clains stem from
preci sely the sane nucleus of facts. 1In the second | awsuit, Rocha
agai n all eges his due process and equal protection clains, although
he adds a claim for a "loss of liberty."® Nevertheless, all of
these clains stemfromthe circunstances and events surroundi ng his
termnation, including the procedures used during the term nation
process. Wth the sane nucl eus of operative facts, Rocha's | oss of
liberty claim as well as any other claim stemmng from his

term nati on, coul d have been advanced in the first lawsuit.’ Thus,

6 Moreover, in his brief, Rocha seens to assert that he
alleged a Title VIl violation as well.

! In his brief, Rocha appears to contend that his Sixth
Amendnent rights have been viol ated because his first attorney
failed to raise a Title VII claimin his initial conplaint. As
mentioned, a Title VII claimwuld have stemmed fromthe sane
nucl eus of operative facts (the term nation process); thus, at
this point, it is barred by res judicata. Rocha nmay have a
separate action against his attorney for failure to raise the
Title VII claimor for other negligent actions, but his claim
cannot be heard in this setting. Moreover, the Sixth Anendnent
right to effective assistance of counsel does not apply to civil
litigation. See Sanchez v. United States Postal Serv., 785 F.2d
1236, 1237 (5th Gr. 1986). As we noted in Sanchez, "[s]ince no
right to effective assistance of counsel exists, we need not
consider the alleged errors commtted by Sanchez' attorney. |If
Sanchez' attorney did m shandl e the case, Sanchez may have a
remedy against his attorney in the formof a nmalpractice suit."”
| d.




Rocha's assertion that he included a "few additional clains” inthe

second | awsuit does not avoid the res judicata defense.

V. CONCLUSI ON
Because the four requirenents for the application of res
judi cata have been satisfied,® the judgnent of the district court

di sm ssing Rocha's | awsuit agai nst the TABC, WS. MBeath, and C. T.
Davi s i s AFFI RVED

8 Because we find that Rocha's |awsuit was properly
di sm ssed on res judicata grounds, we do not reach the parties
contentions on due process, equal protection, at-wll enploynent,
the El eventh Anendnent, qualified immunity, and section 1983.
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