UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2522
Summary Cal endar

RONNI E D. HI PP
Pl ai ntiff-Appellant,
VERSUS
M L. MANNING ET Al.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 88-1513)

(Decenber 1, 1994)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Ronnie D. H pp appeals from an adverse judgnent, follow ng a

bench trial, on his civil rights claim W AFFI RM
| .

On Decenber 10, 1987, at the Texas Departnent of Crim nal
Justice, Institutional Division, officers Emerson and Baker were
escorting inmate Janes Crow ey to the shower when he inforned t hem
that he wanted to return to his cell wi thout a shower. Enerson and

Baker, who were new officers and did not know Crow ey by nane or

. Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



face, followed comon practice and asked Crowey for his cell
nunber . Crowmey told them his cell was E-3-18, and Enerson and
Baker placed himthere. That cell was actually H pp's. Crowey
hid under the bunk in the cell until two other officers escorted
Hpp to his cell. After H pp entered the cell, and while he was
still handcuffed, Crow ey junped up and stabbed Hi pp 11 tines. The
officers immediately pulled H pp fromthe cell, and he was treated
at the prison infirmary and at a hospital.

Hpp filed a civil rights conplaint under 42 U S. C. § 1983
agai nst Assi stant Warden Manning and officers Enmerson and Baker,
claimng that, in violation of the Eighth Anmendnent, they failed to
protect himfrom Crowmey.2 Following a bench trial, the district
court held that the defendants were not deliberately indifferent to
H pp's safety and entered judgnent for them

1.

H pp contends that the district court's findings of fact are
clearly erroneous and that the defendants acted with deliberate
indifference to his safety. On appeal from a bench trial, this
Court reviews factual findings for clear error and i ssues of | aw de

novo.® E.g., Odomv. Frank, 3 F.3d 839, 843 (5th Gr. 1993).

2 Hi pp's original conplaint also naned Director Janes A
Lynaugh and included a claimthat, in retaliation for filing this
action, the defendants refused to transfer himto another unit.
The district court dismssed that conplaint as frivolous. On
appeal, this court affirnmed the dism ssal of the retaliation
claim but vacated and remanded the portion of the judgnent
dismssing the failure-to-protect claim On remand, Hipp filed
an anended conpl ai nt agai nst only Manni ng, Enerson and Baker.

3 "Afinding is "clearly erroneous' when although there is
evi dence to support it, the reviewng court on the entire
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H pp attenpted to establish that the defendants were aware of
death threats against himby Crowl ey and ot her nenbers of a prison
gang fromwhich H pp had resigned, and that the assault was gang-
related. To establish his failure-to-protect claim H pp had to
show t hat the defendants were deliberately indifferent to his need
for protection. WIlsonv. Seiter, 501 U. S. 294, 303-04, 111 S. C.
2321, 2327 (1991). Under the Ei ghth Anmendnent, a prison official
acts with deliberate indifference only when he knows that an i nnate
faces "a substantial risk of serious harmand di sregards that risk
by failing to take reasonabl e neasures to abate it." Farner v.
Brennan, 114 S. . 1970, 1984 (1994).

Al t hough H pp was a known nenber of a prison gang, the "Texas
Mafia", he notified the State Cassification Board of his
resignation fromthe gang in May 1987. But, Manning testified that
he had no knowl edge of Hi pp's resignation until after the assault.
H pp also introduced evidence of an entry on his "travel card"
indicating that State prison officials were aware that H pp was on
the Texas Mfia "hit list". But, the author of this entry
testified that this informati on was kept only at the State bureau
of classification, that he did not recall when the entry was nade,
and that, to his know edge, Manning was not notified of this
information. Manning testified that he was unaware of any gang-

related threats agai nst H pp

evidence is left with the definite and firmconviction that a
m st ake has been commtted."” Anderson v. City of Bessener Cty,
N.C., 470 U S. 562, 573, 105 S. . 1504, 1511 (1985).
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In July 1987, Crowl ey, an active nenber of the Texas Mafi a,
was noved to the bl ock in which H pp was housed. Manning testified
that nost of the inmates housed in that block were gang, or ex-
gang, nenbers and that he attenpted to house conpati ble prisoners
in the sanme bl ock. H pp, however, testified that he notified
prison officials that he had received a gang-rel ated death threat
fromCrow ey. Hi pp's testinony was uncorroborated, and, as noted,
Manni ng deni ed any know edge of threats made by Crow ey or other
gang- nenbers. |Indeed, prior to the assault, Manning believed that
H pp and Ctow ey were friends and were conpatible, and that Hi pp
was conpatible with all other i nmates on his bl ock. H pp described
his relationshipwith fellowinmates prior to the assault as "good"
or "fair".

H pp did, however, nmake several requests to be noved to
protective custody prior to the assault. But, these requests were
based on all eged threats fromtwo uni dentified Hi spanic i nnates who
had di scovered the nature of H pp's "free worl d" offense -- sexual
abuse of a child. H pp allegedly feared that these unidentified
i nmates woul d attack himin the recreation yard. An investigation,
which led to the denial of protective custody, reveal ed no evi dence
to support H pp's clains of threats by the two Hi spanic i nnates and
H pp never clainmed threats from other sources, e.g., Cowey or
ot her gang nenbers. Nonet hel ess, Hi pp was given the option of

i ndoor recreation.?

4 On the day of the assault, H pp recreated outdoors. Hipp
al so had the option of refusing to recreate.
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H pp alleged that the attack was gang-rel ated. Crow ey,
however, infornmed Manning that he attacked Hi pp because H pp wote
a disrespectful letter to Crowmey's sister. Hpp admtted witing
the letter, as well as a letter of apology. Fol l owi ng an
investigation that included interviews with both Crowl ey and his
sister, Manning concluded that the assault was not gang-rel ated.

As to the conduct of officers Enmerson and Baker, they admtted
it was inproper to ask Ctow ey for his cell assignnent -- although
they testified it was common practice.® But, both officers denied
intentionally placing H pp in a dangerous situation.

The district court found that Manning's testinony was
credi ble. Consequently, the court found, anong ot her things, that,
despite whatever information was available at the State bureau of
classification, the defendants were unaware of any threat against
H pp by Crow ey or the Texas Mafia, and that the assault was based
on a purely private argunent between H pp and Crowl ey and was not
gang-related. The district court also found that officers Enerson
and Baker did not intentionally place Cowey in Hpp's cell.
These findings are not clearly erroneous. See Price v. Austin
| ndep. School Dist., 945 F.2d 1307, 1312 (5th Gr. 1991) (clearly
erroneous standard is particularly deferential when factual
findings require credibility determ nations).

Accepting the district court's factual findings, we concl ude,

as did the district court, that the defendants were reasonably

5 Manni ng deni ed knowl edge of the practice of asking inmates
for their cell assignnents.



unaware of any threat to H pp and, therefore, did not act with
deliberate indifference to H pp's safety. And, even though
officers Enerson and Baker nmay have been negligent in placing
Ctowey in Hpp's cell, their conduct was not deliberately
indifferent.®
L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

6 H pp has requested attorney's fees under 42 U S.C. § 1988.
A plaintiff is entitled to attorney's fees under 8 1988 only if
he is a prevailing party. See 42 U S. C. § 1988; Watkins v.
Fordice, 7 F.3d 453, 456 (5th Cr. 1993). Accordingly, Hpp is
not entitled to such fees.



