IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2515

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

JESSE RAM REZ GUERRA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H 92-149-2)

(June 6, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
| .

A grand jury indicted Jesse Guerra for conspiring to possess
nmore than five kilograns of cocaine with the intent to distribute
and for possessing nore than 500 grans of cocaine with the intent
to distribute. A grand jury also charged Joel GCuerra, a

codefendant, with possessing a firearmduring and in relation to

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



the of fenses. Jesse Guerra pleaded guilty to the possession count.
The Governnment di sm ssed the conspiracy count. The district court
accepted the plea.

The events leading to the charges began when Darren Brady
negotiated with a DEA agent for the sale of 25 kil ograns of cocai ne
wth an initial purchase of five kilogranms. Brady introduced the
agent to Larry Gonez. The parties agreed to close the deal at a
Houston restaurant. The agent observed Gonez, Jesse Guerra, and an
unidentified man arrive in a N ssan followed by a O dsnobile.
Before the agent could reach the parking lot, the vehicles |eft.
Gonez infornmed the agent that the supplier had becone suspicious
and decided to change the | ocation.

At the alternate site, a Hspanic nmale took a bag from the
Ni ssan and placed it into the A dsnobile, which then drove away.
The agent nmet Gonez and Mchael Altamrano in the parking |ot.
Jesse Querra and Altamrano left in the Nissan and returned thirty
m nutes |ater. Altamrano exited the N ssan and entered the
agent's vehicle while Gonez returned to the Nissan. Al tam rano
gave the agent one kil ogram of cocai ne. Gonez and Jesse Querra
left the parking ot inthe Nissan. Authorities arrested Gonez and
the Guerras. Joel Guerra's vehicle, the O dsnobile, contained a
pi st ol .

The PSR cal cul ated Jesse Guerra's base offense level as 34
under U S.S.G 8§ 2D1.1(c)(5) for the negotiated 25 kil ogranms of
cocaine. It added two | evels for possession of a dangerous weapon

under 8 2D1.1(b)(1) and two levels for a supervisory role under



8§ 3Bl.1(c). This made a total offense |evel of 38. The PSR
cal cul ated Jesse Guerra's crimnal history category as VI for 16
crimnal history points. The conbined total offense |evel and
crimnal history category yielded a sentencing range of 360 nont hs
tolife. Jesse Guerra did not object to these cal cul ations.

At the sentencing of Brady, Gonez, and Joel QGuerra, the court
found that the drug quantity "should be 5 kil ograns rather than the
25." The court also stated that "the weapon was connected with the
drug crine, and . . . it was reasonably foreseeable by these
Defendants that the gun [would] be used.” At Jesse Cuerra's
sentencing, the court reiterated its belief that "it was a five
kilo transaction and that the gun was reasonably foreseeable.” The
court sentenced Guerra to 360 nonths. Cuerra did not object. The
judgnent listed Guerra's total offense | evel as 38. The court had
failed to change the drug quantity from25 to five kil ograns.

1.
Cuerra failed to object to the PSR or to the sentence, so we

review his clains for plain error. See US. v. Pofahl, 990 F.2d

1456, 1479 (5th Cr.), cert. denied, 114 S. . 266, cert. denied,

114 S. C. 560 (1993).
L1,

CGuerra first contends that the district court incorrectly
assigned himnine crimnal history points for three prior felony
drug convictions. He maintains that these convictions fit the
definition of "related cases" and should have been treated as one

sentence under U S . S.G 8 4Al1.2(a)(2), resulting in six fewer



crimnal history points. GQGuerra argues the offenses were related
because they involved the sanme schene and type of conduct and
occurred within a six nonth period. He also states that the
sentences were inposed on the sanme day and ordered to run
concurrently.

The commentary to 8 4A1.2 states that prior sentences are not
related if they were for offenses separated by an intervening
arrest. Guerra's crinmes were separated by intervening arrests.
This fact alone precludes treating the cases as related. I n

addition, US. v. Grcia, 962 F.2d 479 (5th Cr.), cert. denied,

113 S. C. 293 (1992), forecloses CGuerra' s argunents. I n that
case, which involved a sim |l ar factual scenario, we found the prior
convictions not related for sentencing purposes. That case
squarely determnes the result in this one.
| V.

The PSR cal cul ated CGuerra's base of fense | evel as 34 based on
25 kil ograns of cocaine. The court found that only five kil ograns
of cocaine were involved, but failed to reduce the offense |evel
accordi ngly. The court adopted the PSR s factual findings and
sentencing calculation, notwithstanding the court's contrary
finding regarding drug quantity. Had the court nade the
correction, Querra's base offense | evel would have been 32 rather
than 34, his total offense |level would have been 36, and his
sentenci ng range woul d have been 324 to 405 nont hs.

The Governnent argues for affirnmance because the 360 nonth

sentence falls within both the correctly and i ncorrectly cal cul ated



sentencing ranges. Although it mght be inpossible to determ ne
whet her such an error inpacted the sentence, we have stated:

[ E] ven when the nunber of nonths of a prison sentence
that is inposed as a result of an incorrect application
of the Cuidelines is also a nunber of nonths that
properly coul d be i nposed by a correct application of the
Quidelines, i.e., when the same sentence is included in
both the correct and incorrect sentencing ranges, the
sentence nust nevertheless be vacated and the case
remanded for resentencing; unless, that is, we are
persuaded--either by the party seeking to uphold the
sentence through application of the harmess error
anal ysis, or by or own i ndependent revi ew of the record--
that the district court would have inposed the sane
sentence absent the erroneous factor.

US v. Tello, 9 F.3d 1119, 1131 (5th Cr. 1993). This case

however, involved the harml ess error analysis, not a plain error
inquiry. The question remains whether the failure to start from
t he proper base offense Il evel in this case constituted plain error.

In U.S. v. Hoster, 988 F.2d 1374, 1380-83 (5th G r. 1993), the

district court plainly erred in calculating the base of fense | evel.
That case involved a six | evel discrepancy between the conputed and
actual offense levels. This case involves a discrepancy of only
two levels. We explicitly found that the six |l evel discrepancy in
Hoster constituted plain error in that case and suggested that a
two | evel discrepancy would not have done so. 1d. The sentence
assigned in this case would have been appropriate even if the
district court had started fromthe proper base offense |evel, so
the sentence does not anpbunt to a m scarriage of justice.
V.
Guerra next argues that the district court erroneously

increased his offense level wunder US S G § 2D1.1(b) for



possession of a weapon. Guerra maintains there is no evidence
connecting himto the weapon, which was found in Joel Cuerra's
O dsnobile. Guerra further argues that, follow ng his arrest, Joel
CGuerra stated that he had the weapon to rip off the other
participants in the drug deal

The weapons adj ustnent applies unless it is clearly inprobable
that the weapon related to the offense. U S. S.G § 2D1.1, comment.

The Governnment nust prove possession by a preponderance of the

evidence, U.S. v. Mergerson, 4 F.3d 337, 350 (5th Gr. 1993), cert.
denied, 62 U . S.L.W 3623 (U S. Mr. 21, 1994) (No. 93-7246), and
must show that the defendant reasonably could have foreseen

possessi on. U S v. Hooten, 942 F.2d 878, 882 (5th Cr. 1991).

The question of firearns possession is a factual one, US. v.
Paul k, 917 F.2d 879, 882 (5th Cr. 1990), and if the district
court could have resolved it wupon proper objection, it cannot

constitute plain error. US. v. Sparks, 2 F.3d 574, 589 (5th Cr

1993), cert. denied, 114 S. . 720, cert. denied, 114 S. . 899

(1994). This standard neans that we need not address Cuerra's
argunent on this point.

In any event, it is not inprobable that the weapon in the
A dsnmobile was connected to the offense or that Jesse Cuerra
reasonably could have foreseen its presence. The manner in which
the vehicles approached the restaurant indicates that the
O dsnobile was following the N ssan to protect the drug deal
After the deal was conpleted, Jesse Guerra net with Joel Cuerra,

who was still driving the A dsnobile. The Guerras held supervisory



roles in the offense and directed other defendants. It is
reasonable to infer that Jesse Guerra knew his codefendant had a
gun.

Jesse CQuerra's reliance on the statenments Joel Guerra nmade
imedi ately followng his arrest concerning his reason for having
the weapon is m spl aced. The district court was not bound to
accept those statenents in view of the other evidence. I n
addition, although Joel Guerra told agents he had the gun to rob
ot her participants in the deal, Joel Guerra's guilty plea for using
and carrying a firearm during and in relation to the drug
trafficking offenses suggests a wider role for the weapon.

VI,

Guerra contends that the disparity between his 360 nonth
sentence and the nost serious sentence for a codefendant, 120
mont hs, violates the Fifth Anendnent. A defendant cannot chal | enge
his sentence by pointing to a |esser sentence received by a

codefendant. U.S. v. Boyd, 885 F.2d 246, 249 (5th Gr. 1989).

AFFI RVED.



