UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-2506
Summary Cal endar

TERRY J. BEMBRY,
Pl ai ntiff-Appellant,

VERSUS

TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(CA-H 90-1253 c/w H 92-478)
(May 20, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *

Plaintiff Terry Benbry was fired fromhis job as a corrections
officer on Septenber 21, 1990 after three prior disciplinary
citations were filed against him |In this case -- which is a
consolidation of lawsuits he filed in 1990 and 1992 -- Benbry

alleges that his enployer, the Texas Departnent of Crimnal

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Justi ce, I nstitutional Divisiont ("TDCJ"), (a) illegally
di scrim nat ed agai nst hi m because he was black, and (b) illegally
retaliated against him for filing internal grievances and
conplaints with the Equal Enploynent Qpportunity Comm ssion.? On
April 28, 1993, the district court entered summary judgnent in
favor of defendant TDCJ on the racial discrimnation claim After
conducting a bench trial on the retaliation claimon May 27, 1993,
the court concluded that Benbry had failed to establish a prim
facie case of retaliation. The court found that TDCJ had
articulated legitimate, non-discrimnatory reasons for its actions
in disciplining and term nating Benbry, and that Benbry failed to
show t hat the given reasons were a pretext for discrimnation. The
court also reaffirned its earlier decision that Benbry had not
established a prima facie case of racial discrimnation. On June
14, 1993, the court entered a final judgnent dism ssing Benbry's
action with prejudice. W AFFI RM

The trial court's task is not to review the nerits or w sdom
of the challenged personnel action, but to review the reason

of fered by the enpl oyer to determ ne whet her the decision was nore

i kely than not notivated by discrimnatory reasons. Valdez v. San

Ant oni 0 Chanber of Commerce, 974 F.2d 592, 596 (5th Gr. 1992). The

trial court correctly found no basis to infer that the TDC)' s

decisions to discipline and term nate Benbry were nore |likely than

Fornmerly the Texas Departnent of Corrections.

2Benbry's cl ains were brought pursuant to 42 U. S.C. § 2000e-
2(a)(1) and 42 U.S.C. § 2000e-3. ("Title VII").
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not notivated by an inpermssible intent to retaliate against
Benbry for engaging in the protected activity of filing grievances
or clainms with the EECC.

The evidence at trial showed that Benbry was disciplined on
four occasions for (1) playing dom noes with i nmates while on duty
and failing to perform assigned tasks; (2) <challenging a
supervi sor's decision; (3) watching tel evision while on duty; and
(4) leaving an assigned security post in violation of an express
order. The trial court found that these disciplinary actions were
not baseless or fabricated, and that they were not taken in
retaliation for Benbry's filing internal grievances or EECC
conplaints. The court also found that the TDCJ)'s assignnent of
Benbry to a non-desired "watch-tower" assignnent was not punitive
and was done for legitimte reasons.

Under TDCJ gui del i nes, when an enpl oyee has been di sciplined
for four offenses of the type and severity of those at issue here
wthin tw years, it is mandatory that the enpl oyee be term nated.
On August 29, 1990, follow ng an investigation conducted pursuant
to TDCJ witten procedures, Benbry was termnated from his
posi tion.

We have carefully reviewed the briefs and the record of the
bench trial, and we are satisfied that the decision of the trial
court was correct. Benbry did not neet his burden of proof to
establish a prinma facie case of either racial discrimnation or

retaliation under Title VII. The TDCJ's reasons for the discipline,



wor k assignnments and term nation of Benbry were credi ble and were
not a pretext for intentional discrimnation or retaliation.

We therefore AFFIRM t he judgnent of the trial court.
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