IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2475

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
DONALD RAY SANDERS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H92-179)

(Sept enber 26, 1994)
Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *
Donal d Ray Sanders was charged with being a convicted felon
i n possession of two firearnms pursuant to 18 U . S.C. 88 922(g)(1)
and 924(e)(1). A jury found Sanders guilty, and the district
court sentenced himto prison for 264 nonths to be followed by

five years of supervised release. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



|. FACTS AND PROCEDURAL HI STORY

On January 14, 1991, the residence of Donald Al exander in
Nacogdoches, Texas, was burglarized. Alexander's Marlin 30.30
caliber rifle and Rem ngton .22 caliber rifle were both stolen.

Cassie Mcd elland, manager of Pa & Ganny's Pawn Shop in
Pasadena, Texas, testified that on January 15, 1991, the day
after the burglary, Sanders entered the store and pawned the
Marlin. Scott Jezek, a pawnbroker at the A-1 Al -Anerican Pawn
Shop in Pasadena, Texas, also testified that on January 15, 1991,
he believed that Sanders pawned the Rem ngton at his store.

Detective Mke Kelly, an investigator wwth the Deep East
Texas Narcotics Task Force, testified that on March 6, 1991,
whi |l e Sanders was in police custody, Kelly nmet with Sanders and
Sanders signed a witten statenent ("March 6 confession"). In
this statenent, Sanders admtted to possessing and pawni ng the
stolen guns. On March 18, 1991, Sanders signed a hand-witten
confession before Detective Channel of the Nacogdoches Police
Departnent ("March 18 confession").

On  August 19, 1992, Sanders was charged with being a felon
in possession of a firearm On Decenber 3, 1992, the district
court held a hearing on Sanders's notion to suppress the March 6
confession. The court denied the notion. A jury eventually
found Sanders guilty of the charged violation and the district
court sentenced himto 264 nonths inprisonnent followed by five

years of supervised rel ease.



Sanders asserts three errors on appeal: 1) the district
court commtted reversible error by msstating the governnent's
burden of proof to the venire panel; 2) the district court erred
inrefusing to grant Sanders's notion to suppress; and 3) the
evi dence was insufficient to sustain Sanders's conviction for
being a felon in possession of a firearm

II. GOVERNMVENT' S BURDEN OF PROOF

Sanders argues that the district court mscharacterized
"reasonabl e doubt” to the jury and substantially reduced the
governnent's burden of proof. Sanders specifically conplains of
the following statenent the trial judge nmade to the jury panel
during voir dire:

The governnent does not have to prove
the case, of course, beyond any doubt, just
as it does not need to prove a case beyond a
reasonabl e doubt; that is a case based upon

reason as you apply your own reason to the
evi dence received in the case.

(enphasi s added). Sanders, however, did not object when the
judge nmade the statenent and did not otherwise raise the error to
the district court.
A.  STANDARD OF REVI EW
Because Sanders did not object to the judge' s statenent, we
may review the statenent only for plain error. FeD. R CRM P

52(b); United States v. dano, 113 S. C. 1770, 1776 (1993);

United States v. Rodriquez, 15 F.3d 408, 415 (5th Gr. 1994).

The Suprenme Court has recently clarified the requirenents of Rule
52(b) and an appellate court's "limted power to correct errors
that were forfeited because not tinely raised in the District
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Court." dQano, 113 S. . at 1776 (enphasis added). Four
el enents are necessary.

First, the appellant nust show an "error." 1d. at 1777.
"Deviation froma legal rule is “error' unless the rule has been
wai ved." 1d. Second, the error nust be "plain." 1d. " Plain
is synonynous with “clear' or, equivalently, “obvious.'" |[|d.

(citations omtted). Third, the error nmust " affec[t]

substantial rights.'" 1d. "[l]n nbst cases it neans that the
error nust have been prejudicial: It nust have affected the
outcone of the District Court proceedings." 1d. at 1778.

Furthernore, the appellant, not the governnent, has the burden of
persuasion on the issue of prejudice. I1d.

Fourth, the appellant nmust convince the court of appeals to
exercise its discretion to reverse the error. |d. Satisfying
the first three criteria alone is insufficient:

Rul e 52(b) is perm ssive, not nmandatory. |If the
forfeited error is "plain" and "affect[s] substanti al
rights,” the Court of Appeals has authority to order
correction, but is not required to do so. The |anguage
of the Rule ("may be noticed"), the nature of
forfeiture, and the established appellate practice that
Congress intended to continue, all point to this
conclusion . . . . The Court of Appeals should correct
a plain forfeited error affecting substantial rights if
the error "seriously affect[s] the fairness, integrity
or public reputation of judicial proceedings."”

ld. at 1778-79 (quoting United States v. Atkinson, 297 U S. 157,

160 (1936)).
B. Discussi oN
When eval uating the prejudicial effects of a trial judge's

erroneous remarks to the jury, we nust not consider the statenent

-4-



in isolation but nust view the proceedings as a whole. See

United States v. Lance, 853 F.2d 1177, 1182 (5th Gr. 1988); see

also United States v. Eargle, 921 F.2d 56, 58 (5th Gr.) (finding

no error fromsyntactical error in jury charge when viewed in

context of entire charge), cert. denied, 112 S. . 52 (1991). A

few sentences before the judge nade the statenent in question,
the judge told the venire panel that the governnent had to prove
its case "beyond a reasonable doubt." The district court,

nmor eover, properly instructed the jury on "reasonabl e doubt"”
before the trial comenced. Additionally, Sanders concedes that
the district court properly instructed the jury at the cl ose of
t he evi dence.

It appears, therefore, that the statenent in question was
nothing nore than a slip of the tongue during the jury voir dire.
Therefore, Sanders has not net his burden of showi ng the all eged
error prejudiced the outcone of the case. Moreover, even if
Sanders has shown sufficient prejudice, he has not shown an error
that seriously affects the fairness, integrity or public
reputation of the proceedings. Accordingly, we wll not exercise

our discretion to correct the alleged error.?

! Sanders argues that when a constitutionally deficient
reasonabl e doubt instruction is given, a court of appeals cannot
conduct harm ess error analysis, citing Sullivan v. Louisiana,
113 S. C. 2078, 2081-82 (1993). Wile Sanders correctly states
the rule, Sullivan is distinguishable fromthe case at bar.
Sullivan involved a constitutionally deficient reasonabl e doubt
instruction given to the jury at the close of evidence. In this
case, however, the judge m sstated the reasonabl e doubt standard
in voir dire, but stated the standard correctly at | east two nore
times, including in the charge at the close of the evidence.
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I11. MOTI ON TO SUPPRESS

Sanders argues that the district court erred by failing to
suppress the March 6 and March 18 confessions. |In his notion to
suppress, Sanders argued that the March 6 confession should be
suppressed because he did not recall giving or signing a
statenent on that date. Sanders maintains that Oficer Kelly's
testinony that Sanders signed the confession on March 6 is a lie.
Wi | e Sanders has no reason to doubt that his signature appears
on the March 6 confession, he contends that he nust have signed
the March 6 confession at another tinme w thout know ng what it
was. As to the March 18 confession, Sanders argues on appeal
that it was the product of police coercion and therefore
i nadm ssi bl e.

A.  STANDARD OF REVI EW

In reviewing the district court's ruling on a notion to
suppress a confession, we nust give credence to the credibility
choi ces and findings of fact of the district court unless they

are clearly erroneous. United States v. Ornel as-Rodriquez, 12

F.3d 1339, 1346 (5th Cir.), cert. denied, 114 S. C. 2713 (1994);

United States v. Cardenas, 9 F.3d 1139, 1147 (5th Gr. 1993),
cert. denied, 114 S. . 2150 (1994). A district court's finding

is clearly erroneous "only when the reviewing court is left with

the “"definite and firmconviction that a m stake has been

comm tted. O nel as-Rodriguez, 12 F.3d at 1347 (quoting

Anderson v. City of Bessener Cty, 470 U S. 564, 573 (1985)). W

must view the evidence in the |ight nost favorable to the party
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prevailing in district court. Cardenas, 9 F.3d at 1147. The
ultimate issue of voluntariness is a | egal question which is
reviewed de novo, requiring us to nake an i ndependent eval uati on.

O nel as-Rodri quez, 12 F.3d at 1347; Cardenas, 9 F.3d at 1147.

In a suppression hearing, the governnent nust prove by a
preponderance of the evidence that a defendant voluntarily waived
his rights and that the statenents he nmade were voluntary.

United States v. Restrepo, 994 F.2d 173, 183 (5th Gr. 1993). A

confession is voluntary if it is the product of the defendant's
free and rational choice. 1d. It is voluntary in the absence of
of ficial overreaching, either by direct coercion or subtle
psychol ogi cal persuasion. 1d. Wether a confession is voluntary
is determ ned by considering the "totality of the circunstances."”
Id.
B. Discussion
1. The March 6 confession

At the suppression hearing, Investigator Kelly testified
that on March 6, he had a tel ephone conversation wth Detective
Channel of the Nacogdoches Police Departnent regardi ng several
burglaries in the Nacogdoches area. Investigator Kelly |earned
from Detective Channel that Sanders had been arrested with
respect to one of the burglaries and that Sanders had been
cooperative in supplying informati on about the other burglaries.
Kelly testified that he and Sanders net in an interview room and

he gave Sanders his Mranda? warnings. Kelly testified that

2 Mranda v. Arizona, 384 U S. 436 (1966).
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during the interview, Sanders appeared rel axed, confortable, and
t r ut hf ul

Kelly further testified that after the interview, he wote
down by hand what Sanders had said and then had Sanders read over
it. Sanders confirned that it "looked correct.” Kelly and
Sanders then went to Kelly's office, where Kelly typed the
statenent. Sanders then read the statenent again, acknow edged
that it was correct, and signed it. Sanders, however, denied
having an interview alone with Detective Kelly on March 6 at the
county jail. According to Sanders, Detective Kelly |ied about
the statenent.

After the hearing on Sanders's notion to suppress the March
6 confession, the trial court found as foll ows:

The Court finds that the Governnent has
established, at |east by a preponderance of the
evidence, that . . . [the March 6 confession] is a
vol untary statenent of the defendant.

The Court finds that it was voluntary in the sense
that it was a product of a free and deliberate choice,
rather than intimdation, coercion or deception, and
that the defendant nmade a waiver of his rights with a
full awareness of both the nature of the rights being
abandoned and the consequences of his decision to
abandon it [sic].

In so finding, the Court has considered the
totality of the circunstances surroundi ng the
interrogation, including that the Mranda rights were
wai ved voluntarily.

As not ed above, Sanders's only argunent concerning the March
6 confession is that "Kelly |ied when he clai ned Appel |l ant made

the . . . statenent."® In other words, Sanders is not

3 Sanders does not challenge the | egal conclusions the
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chal  enging the voluntariness of the statenent or rights waiver,
but the fact of actually nmaking the statenent at all. After
reviewing the record, we do not have a "definite and firm
conviction" that the district court erred in finding that Sanders
did not actually give and sign the March 6 confession. Because
it was for the trial court to nmake the judgnent on the

credibility and wei ght of the testinony, see O nel as-Rodriguez,

12 F.3d at 1346, and there is evidence in the record to support
the judge's findings, we conclude the trial court did not clearly
err in finding that Sanders signed the March 6 confession.
2. The March 18 confession

Sanders does not deny neking the March 18 confession.
Sanders indicates that Kelly and Channel wanted himto nake a
statenent about Steven Beul ow and that he was afraid during the
interview. Sanders said he believed the burglary charges agai nst
hi m woul d be dism ssed if he made a statenent. According to
Sanders, he was not infornmed of his rights until after he nade
the statenent. Sanders maintains that, viewng the totality of
the circunstances, the confession and rights wai ver were not
vol untary, but instead induced by police coercion.

In his pretrial notion to suppress, Sanders did not seek to

suppress the March 18 confession. H's notion refers only to the

trial court drew fromits fact-finding, but only contests the
finding that Sanders actually gave and signed the March 6
conf essi on.

4 Steven Beul ow apparently was with Sanders when the guns
were pawned. The nane al so appears in the record as "Bul ow' and
"Buel ow. "
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March 6 confession, he attached only the March 6 confession as an
exhibit with his notion, and the trial judge's findings concerned
only the March 6 confession. Mtions to suppress evidence nust
be raised before trial, and the failure to do so constitutes a
wai ver unless the court grants relief fromthe waiver "for cause
showmn.” FebD. R CGRM P. 12(b)(3), (f). Sanders does not provide
any reason why he did not challenge the adm ssion of the March 18
confession before trial in a notion to suppress.

Sanders also failed to object to the adm ssion of the March
18 confession at any tinme during the trial. Therefore, we may
review only for plain error because the argunent is raised for
the first time on appeal. See FED. R CRM P. 52(b); dano, 113
S. . at 1777-78; Rodriguez, 15 F.3d at 414-15.° As noted

> However, an argunent can be nade that we cannot even
review this alleged error due to Sanders's failure to object at

trial. In Oano, the Suprenme Court discussed the distinction
bet ween wai ver and forfeiture of rights, stating that "waived"
error, i.e. error that is intentionally and know ngly abandoned,

is not reviewabl e:

Waiver is different fromforfeiture. Wereas
forfeiture is the failure to nake the tinely assertion
of aright, waiver is the "intentional relinquishnent

or abandonnent of a known right." . . . Mere
forfeiture, as opposed to waiver, does not extinguish
an "error" under Rule 52(b). . . . If a legal rule was

violated during the District Court proceedings, and if
t he defendant did not waive the rule, then there has
been an "error" within the neani ng of Rule 52(b)
despite the absence of a tinely objection.

The difference between the two is quite significant. |f a right
has been forfeited, a party can still appeal under Rule 52(b) for
plain error. |f, however, a right has been waived, no "error"

can occur and even Rule 52(b) review is forecl osed.

Rul es 12(b)(3) and 12(f) indicate that a notion to suppress
must be made before trial, otherwise it is "waive[d]." FeD. R
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above, for error to be plain, it nust be obvious or apparent.
Adano, 113 S. . at 1777; Rodriguez, 15 F.3d at 415. Sanders
fails to explain how the record indicates that the alleged error
was obvious. After our own i ndependent analysis of the record,
we find no obvious error in admtting the March 18 confession.
The record does not conpel the conclusion that the March 18
confession was coerced. Gven that, the trial court did not err
in failing to find, sua sponte, that the March 18 confession was
the product of police coercion. Furthernore, even if the trial
court erred in failing to exclude the March 18 confession, we
woul d decline to exercise our discretion because Sanders has not
persuaded us that the alleged error will "seriously [affect] the
fairness, integrity or public reputation of judicial
proceedings.” dQano, 113 S. . at 1779.
| V. SUFFI Cl ENCY OF THE EVI DENCE

Sanders argues that his conviction for being a felon in

possession of a firearmis not supported by sufficient evidence.

To establish the offense, the governnment had to prove (1) Sanders

CRM P. 12(b)(3), (f). The issue is whether "waiver" as the
Suprene Court used it in O ano neans the sanme thing as "waiver"
in Rule 12. If "waiver" neans the sanme in both contexts, there
can be no error for us to evaluate. Alternatively, it is

pl ausi bl e to argue that the Suprene Court did not intend to
totally elimnate plain error analysis for inadvertent failure
(as opposed to "intentional relinquishnment or abandonnent of a
known right") to make a pretrial notion to suppress, indicating
that "waiver" as it is used in Rule 12(f) really neans
"forfeiture."

Regardl ess of which interpretation is correct, our
concl usi on remai ns unchanged: the adm ssion of the March 18
confessi on does not anount to error, plain or otherw se.
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know ngly possessed a firearm (2) after having been convicted of
a felony and (3) that the firearmwas in or affected interstate

commerce. See 18 U. S.C. 88 922(g)(1), 924(a)(1l); United States

v. Wight, 24 F.3d 732, 734 (5th Gr. 1994). According to
Sanders, the governnent did not sufficiently prove that he
know ngly possessed the firearns in question. Sanders's nmain
contention is that, notw thstandi ng the personal information
about himwitten on the pawn tickets and his signature on the
tickets, he went with soneone to the pawnshop and all owed the
ot her person to use his identification, but never actually had
possession of the rifles.
A.  STANDARD OF REVI EW

In evaluating the sufficiency of the evidence, we exam ne

"all evidence, whether direct or circunstantial, and al

i nferences drawn fromthis evidence, in the light nost favorable

to the verdict." Onelas-Rodriquez, 12 F.3d at 1344. The

evidence is sufficient if a reasonable trier of fact could have
found that the evidence established guilt beyond a reasonabl e

doubt. United States v. Mergerson, 4 F.3d 337, 341 (5th Gr.

1993), cert. denied, 114 S. C. 1310 (1994). "It is not
necessary that the evidence exclude every rational hypothesis of
i nnocence or be wholly inconsistent with every concl usi on except
guilt, provided a reasonable trier of fact could find the

evi dence establishes guilt beyond a reasonable doubt." O nelas-

Rodri guez, 12 F.3d at 1344.
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In general, the jury is solely responsible for determ ning

the weight and credibility of the evidence. United States v.

Martinez, 975 F.2d 159, 161 (5th Cr. 1992), cert. denied, 113

S. . 1346 (1993). The jury is free to choose anbng reasonabl e
i nferences that can be drawn fromthe evidence. 1d.

"[T] estinony generally should not be declared incredible as a
matter of law unless it asserts facts that the witness physically
coul d not have observed or events that could not have occurred

under the laws of nature.” United States v. Osum 943 F.2d 1394,

1405 (5th Gr. 1991). W wll not substitute our own

determ nation of credibility for that of the jury. See Mrtinez,

975 F.2d at 161. W nust concentrate not on whether the jury was
correct, but if the jury nade a rational decision. Onelas-
Rodri quez, 12 F.3d at 1344.
B. D scussioN

We find sufficient evidence to support the concl usion that
Sanders know ngly possessed both the Marlin and Rem ngton rifles.
Cassie Mcd ell and, manager of Pa & G anny's Pawn Shop in
Pasadena, Texas, testified that on January 15, 1991, the day
after the burglary, Sanders and Beul ow entered the store.
Sanders had a Marlin rifle and Beul ow had a vi deo cassette
recorder. MCelland said that she recogni zed Sanders and Beul ow
because they had both pawned itens at her store on Decenber 27,
1990. According to MO elland' s testinony, Sanders carried in
the rifle and handed it to her. MCelland expl ained that her

nmot her, the owner of the shop, typed the information into the
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conputer while McClelland read to her the information fromthe
rifle. To conplete the transaction, MO elland required Sanders
to produce a valid photo identification card issued by the State
of Texas. Furthernore, a handwiting expert confirmed that
Sanders signed the pawn ticket.

Sanders asserts that McClelland's testinony was "erroneous"
and "not believable." Sanders also questions McCOelland' s
incentives for testifying, arguing that she "had a notive to lie
in that she would | oose [sic] her business if she admtted they
did not exam ne photo identifications.”" However, such
credibility choices are exclusively wthin the province of the
jury. Mrtinez, 975 F.2d at 161. The jury was aware of all the
factors Sanders contends nmakes McO el l and' s testinony
unbel i evabl e and yet chose to believe McClelland. Mdelland' s
testi nony does not assert facts that she could not have
physi cal | y observed or events that could not have occurred under
the aws of nature and therefore we will not declare her
testinony incredible as a matter of law. See Gsum 943 F. 2d at
1405. Viewed in the |ight nost favorable to the verdict, the
jury could have rationally believed MO elland s testinony that
Sanders entered the store with the Marlin and handed it to her.

The evidence was al so sufficient for the jury to

concl ude that Sanders know ngly possessed the Rem ngton. Jezek,
a pawnbroker at the A-1 Al -Anerican Pawn Shop, testified that on
January 15, 1991, a nman presented Sanders's driver's |icense and

pawned the Remington at his store. Although Jezek coul d not
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identify Sanders at trial, Jezek testified that he believed that
Sanders pawned the gun. Jezek based this belief upon what he
testified was the specific procedure that the shop always foll ows
when soneone pawns a gun. First, the shop asks for state-issued
photo identification. The person attenpting to pawn the firearm
must hand t he pawnbroker that person's own identification. The
pawnbr oker wites the person's nanme and address on the pawn
ticket. The pawnbroker also wites down on the ticket the nunber
of the person's driver's |icense, the person's date of birth, eye
col or, height, race, and sex.

Based on the store's procedure, which Jezek swore the store
has never failed to use, Jezek testified at trial that he
bel i eved he took Sanders's identification from Sanders and not
soneone el se. Jezek testified that it would have been unusual
for someone pawning a gun to use soneone else's identification
and that, as far as Jezek could tell, it was a norma
transaction. Furthernore, an expert forensic docunent exam ner
testified that it was "probabl e" that Sanders signed the ticket
fromthe A-1 All Anerican Pawn Shop.

In challenging the sufficiency of the evidence, Sanders
relies primarily on Jezek's testinony that he did not
specifically recall the transaction in which the Rem ngton rifle
was pawned. Jezek, however, expressly stated at trial that, as
far as he could tell, the transaction in question was "normal."
Jezek also testified that the person attenpting to pawn the

firearm nust be the person who hands himidentification. Jezek
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claimed he could not ever recall following a different procedure
in accepting identification. He further specifically testified
t hat no one but Sanders woul d have handed himidentification.
Sanders al so questions Jezek's notive in that "Jezek admtted
that if they did not follow proper procedure in identifying
peopl e who pawn guns, they could | oose [sic] their license."

As with MO elland's testinony, the jury could have
reasonably inferred fromJezek's testinony that Sanders was the
person who pawned the Rem ngton. As discussed above, the jury is
free to choose anong rational inferences fromthe evidence.

O nel as-Rodri quez, 12 F.3d at 1344; Martinez, 975 F.2d at 161

The jury evaluated Jezek's credibility, and it is not our role to
re-eval uate, based on a cold record, Jezek's credibility.
Martinez, 975 F.2d at 161
V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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