UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2462

JUDW N PROPERTIES, INC , ET AL.,
Pl aintiffs-Appellants,
VERSUS
UNI TED STATES FI RE | NSURANCE COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 89- 3661)

(July 22, 1994)
Before SM TH and BARKSDALE, Circuit Judges, and WALTER, ! District
Judge.
RHESA HAVKI NS BARKSDALE, Circuit Judge:?

In their second appeal in this case, Judwi n Properties, Inc.,
et al. (Judwi n), challenge a summary judgnent awarded United States

Fire I nsurance Conpany (USF). W AFFIRM

. District Judge of the Western District of Louisiana, sitting
by desi gnati on.

2 Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

The factual background to this dispute was recited for the
first appeal, Judwin Properties, Inc. v. United States Fire Ins.
Co., 973 F.2d 432, 433-34 (5th Gir. 1992) ("Judwin I"). Briefly
stated, Judwin treated its apartnent properties w th chlordane,
resulting in nine personal injury actions involving several hundred
plaintiffs. Judwin notified USF and other insurers, and USF began
providing Judw n's defense. On May 3, 1990, USF entered into an
oral settlement with two groups of plaintiffs (the Flores and
Cordova plaintiffs), which was nenorialized in witing at the end
of May. Meanwhil e, on May 4, by neans of a settlenent between
Judwin and the Flores and Cordova plaintiffs, those plaintiffs
acquired certain bad faith clai ns Judwi n may have possessed agai nst
USF.

USF paid $6 mllion to the Flores and Cordova plaintiffs as
part of the settlenent, and, having exhausted its policy limts,
declined further coverage. Judwin, in turn, filed suit against
USF, claimng that it breached the i nsurance contract by failing to

defend Judwin properly and to settle earlier with the Flores and

Cordova plaintiffs. In addition, it asserted bad faith clains
agai nst USF.
A
In Judwin |, our court affirmed the sunmary judgnent for USF

on the clains that USF failed to exhaust its coverage obligations
under its insurance contract and breached its duty to defend Judw n

under that contract. |1d. at 435-36. It reversed, however, the sua



sponte summary judgnent for USF on the bad faith clains (they were
not the subject of the sunmary judgnent notions), see id. at 436-
37, finding that the court failed to give adequate notice to Judw n
that it would consider them for summary judgnent:

Even though summary judgnent nay have been proper

on the nerits because of the assignnent of the bad

faith clains to the Flores and Cordova plaintiffs

and the full performance of the insurance contract,

Judwin is entitled to an opportunity to present its

case to the district court prior to such a

di sm ssal
Id. at 437 (citation onmtted; enphasis added).?

B

On remand, the district court ordered Judw n to denonstrate "a
di sputed fact issue on the tort clains". It responded that the
i ssue was whether USF acted in bad faith by settling with the
Fl ores and Cordova plaintiffs, when there were "literally hundreds

of remaining plaintiffs".# This explanation of the tort claim

3 Judwin's tort clains were characterized as follows: "Judw n
al so raised bad faith tort clains arising fromthe manner in which
USF handl ed Judwi n's defense in the Flores and Cordova | awsuits."
|d. at 434.

4 One of Judwin's representations in its response was
inconsistent with the law of the case. Judwi n stated that USF
"paid the entire $6 million to the Cordova plaintiffs to extinguish
the bad faith clains against it." Instead, the $6 mllion was in
exchange for "the Flores and Cordova plaintiffs' covenant not to
execute against Judwin, USF, and the other defendants in the
underlying lawsuit." Judwin |, 973 F.2d at 435 (enphasis added).
USF pai d a "peppercorn ... to the Flores and Cordova plaintiffs for
their release of the bad faith clainms against USF." Id. (footnote
explaining validity of "peppercorn" as consideration in Texas
omtted).

At oral argunent, Judwin's counsel, who had not filed a reply
brief, stated that, in preparing the precedi ng eveni ng, he had cone
to a sudden revelation regarding USF s brief: USF was now
contending that it paid $6 mllion to extinguish bad faith clains
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differs sonewhat fromwhat this court previously understood it to
be; nevertheless, the district court ruled that "whether [ USF]
exerci sed the appropriate degree of care in settling certain clains
in the face of other inpending and potential clains is a question
of fact and nust be tried by jury."
By supplenental notion, USF urged that "the only fact issue
relates to the degree of care exercised by [USF] in settling

the Cordova/ Flores lawsuits", and that Judwi n "relinquished their

that the Flores and Cordova plaintiffs m ght have asserted, but had
contended during the previous appeal, in order to prevail on the
breach of contract claim that the $6 mllion was paid to provide
Judwi n coverage. USF took no such position inits brief; and, as
noted, this court has already ruled that USF paid a "peppercorn” to
extingui sh the bad faith clains and $6 million to settle the cl ains
the Flores and Cordova plaintiffs had agai nst Judw n.

Finally, after oral argunent, Judwin filed with this court a
copy of its "Enmergency Motion" in district court requesting Rule 60
relief fromjudgnent. The basis for the notion was the discovery
of "new' evi dence fromanot her proceedi ng i nvol ving Judwi n and USF.
Judwin stated that, in that case, it obtained a report by a USF
adj uster, which stated that USF had previously "entered into a
settlenment with the Cordva/Flores plaintiffs for all clains arising
from all eged exposure to chlordane and included a release of the
all eged bad faith clains which had been assigned to them by the

insured in exchange for paynent by [USF] of its ... $6 mllion
policy limts." The Rule 60 notion exclained -- literally -- that
USF had thus adnmitted that it had "paid $6 million ... to extricate
itself froma bad faith claim"™ (Even if we could consider this

"new' evidence, it should hardly be surprising that an adjuster,
descri bi ng what occurred, would fail to separate the consideration

provided in the settlenent agreenent; a peppercorn is of little
financial significance.) Judwi n requested that the district court
ask this court to "refrain from deciding [this] Appeal". The

district court did not do so, rather it denied the notion on the
basis that it had "no nerit".

In sum Judwin is either consistently confused, or
deli berately msleading, in its discussions relating to USF' s
settlenment with the Flores and Cordova plaintiffs.
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rights to any tort clains related to the settlenent” by virtue of
its agreenent with the Flores and Cordova plaintiffs.®

Judwi n contended that it had not assigned the claim that it
arose "from the other chlordane |awsuits", not the Flores and

Cordova actions.® USF di sagreed, and attached a Judw n response to

5 That agreenent provided that the Judwi n defendants

hereby ASSI GN, CONVEY, SELL, TRANSFER, and DELI VER
to plaintiffs and their attorneys ... all of
def endants' causes of action against any of their
i nsurance carriers, including but not limted to
U S FIRE INSURANCE CO ... based upon bad faith
and any violations by the insurance carriers of the
Texas I nsurance Code only in the two referenced | aw
suits [sic]. It is specifically understood that
the Defendants are not assigning to the Plaintiffs
any clain(s) for coverage or a |legal defense from
any of the insurance carriers herein, but rather,
are only assigning those clains and/or causes of
action arising from the insurance conpanies'
actions and omssions in the two referenced |aw
suits [sic]. The Defendants specifically retain
all causes of actions, clainms and rights against
any insurance carrier for insurance coverage and a
right to a legal defense in the two referenced
lawsuits and with respect to any other claim or
| awsui t .

6 Judwi n' s actual contention was somewhat nore strident: "Quite
frankly, it is a breach of the Federal Rules of G vil Procedure for
any attorney or individual to claimto this Court that the causes
of action herein sued for have been assigned to a party and are not
owned by [Judwin]." Judwin's counsel hardly appears to be
conporting with our court's advice in Judwin I. There, Judw n
filed a notion to dismss the appeal for |ack of subject matter
jurisdiction, predicated on an absence of necessary parties. After
di scussing Judwin's anple, prior opportunity tojointhose parties,
as well as its awareness that such parties mght have been
necessary, our court rejected the notion (and USF's for sanctions),
and stated that it would

not endorse an effort by plaintiffs to lay behind
the log and raise the issue of indispensable
parties follow ng an adverse ruling.

The notions for sanctions are denied, but the
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one of USF's interrogatories to |l end support to its assertion that
the claimdid arise out of that litigation. The answer focused
al nost entirely on alleged wongs conmtted by USF in its dealings
with the Flores and Cordova plaintiffs.
Judwin, in turn, offered this final rejoinder:
[USF] is also wong when it contends that
Judwin's clains here were in the category of the
assigned clainms because "the operative acts or
om ssions took place during the pendency of the
Cordova/ Fl ores lawsuits".... A cause of action
consists of both liability acts and damages. The
damages which Judwin sustained and which it
continues to sustain occurred in other litigation
after the Cordoval/Flores settlenent. Therefore
once again, [USF s] characterization that what was
assigned includes the clains before this court is
conceptual 'y inpossible.
The district court di sagreed and rendered sunmary j udgnent for
USF, concluding that the tort claimhad been "transferred to the
Cordova/ Fl ores parties...."
.
Summary judgnent, which we review de novo, e.g., Anburgey v.
Corhart Refractories Corp., 936 F.2d 805, 809 (5th G r. 1991), is
appropriate when, viewi ng the evidence in alight nost favorable to

the non-noving party, there is no genuine issue of material fact

attorneys for both parties are advised to heed this
Court's recent advise as set forth in Sidag
Akt i engesel | shaft v. Snoked Foods Products, 969
F.2d 1562 (5th Cr. 1992).

Judwin |, 973 F.2d at 435. (Sidag decried |lawer incivility, and
cautioned the lawers in that case against hurling "hyperbolical
i nvectives at one another", |est sanctions be inposed. Sidag, 969
F.2d at 1562-63.)



and the novant is entitled to judgnent as a matter of law. Fed. R
Cv. P. 56(c).

Judwi n contends essentially that it was error to hold, as a
matter of law, that its tort claimwas assigned to the Flores and
Cordova plaintiffs; that "[o] bviously, the clains against [USF] in
the cases arising fromthe other chlordane |lawsuits ... have never
been assigned or transferred to any parties.” Wile this may be
obvious, it begs the real question: whether the claimarises from
USF's acts or omssions in the Flores and Cordova actions. |[|f so,
then that is the end of the matter, for Judwi n assigned to the
Flores and Cordova plaintiffs any bad faith claimit had against
USF for its conduct in the Flores and Cordova litigation. |ndeed,
Judwin summarizes its contention in this court by stating:
"Whet her [ USF] exercised the appropriate degree of care in settling
certain clains in the face of other inpending, potential clains is

i ndi sputably a question of fact.... Thi s i nquiry hinges arguably
on the propriety of the settlenent; the bad faith claim nust be
derivative of sonme act or omssion in the Flores and Cordova
actions.

Moreover, the only factual assertions nade by Judwin to
support its claim relates to USF's conduct in the Flores and
Cordova acti ons. Its interrogatory answer regarding the claim

stated, in essence, that USF could have settled the Flores and

Cordova actions earlier (and presumably for |ess noney, thereby



| eavi ng coverage for the other actions) but for USF s negligence,
bad faith, and failure to provide an adequate defense.’

That the clai mdoes arise fromUSF' s conduct in the Flores and
Cordova litigation is buttressed by the factual recitations in the
agreenent between Judwi n and those plaintiffs. There, Judw n went
on at | ength about how USF had acted wongly throughout the Flores
and Cordova actions. For this reason, Judwn alleged that it was
"exposed to adverse jury findings that [the Judw n defendants']
actions have caused plaintiffs to sustain damages and injuries far
i n excess of the total anount of insurance coverage under these ..
policies." (Enphasis added.) And, the agreenent further recited
that plaintiffs "anticipate receiving ... $6,000,000 ... duringthe
next 30 days".

Taken together, these recitations establish that Judw n was
aware that its exposure in that litigation exceeded greatly the USF
limts, and that USF would therefore settle for their limts ($6

mllion). Any bad faith claimthus mght turn on the acts that

! Judwin's effort to persuade the district court that it had not
assigned the claim as quoted supra, turned on its separation of
the "damages" it suffered from the actions giving rise to them
According to Judwin, because its alleged danmages nmanifested
thenselves in the absence of a defense by USF in the other
chl ordane actions (an absence already blessed by our court in

Judwin | insofar as the insurance contract between Judw n and USF
was concerned), its present claimarises fromthose other actions
and not from the Flores and Cordova actions. This contention

inplicitly acknow edges that the source of the damages is not USF' s
conduct in the other actions, but its conduct in the Flores and
Cordova actions. And, no matter where the "damages" from that
conduct are said to reside, Judwin's claimis arguably a "cause[]
of action arising from the insurance conpanies' actions and
om ssions in" the Flores and Cordova actions -- the very claim
assigned to the Flores and Cordova plaintiffs.
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Judwin alleged on the part of USF that |eft Judw n exposed for
substantially nore than the policies' |limts -- the very "acts or
om ssi ons" assigned by Judwi n to the Fl ores and Cordova plaintiffs.
In any event, when asked at oral argunent to explain how the
tort claimdid not arise out of the Flores and Cordova litigation,
Judwin stated that "in Texas, under the Soriano ruling [Texas
Farnmers Ins. Co. v. Soriano, 844 S.W2d 808 (Tex. C. App. 1992)
(en banc), reversed, = S W2d __ (No. D 3363, 1994 WL. 264967
(Tex. June 5, 1994))], when [insurers] know that there are other
clains, they have to nmake arrangenents for the other clains." The
Texas Court of Appeals had held in Soriano that a bad faith cause
of action may lie against an insurer if, in a case in which its
i nsured faces several clains |likely to exceed coverage, the insurer
settles one claimfor the policy limt, thereby | eaving the i nsured
to defend hinself in the remaining clainms. Soriano, 844 S. W2d at
816-17. The court held that a plaintiff need not prove that the
settl enment was unreasonable to prevail on such a claim rather, the
claimarises out of "the totality of the circunstances surroundi ng
the occurrence.” Id.
The Texas Suprene Court has recently reversed the court of

appeal s in Soriano:

[When faced wwth a settlenent demand ari sing out

of multiple clains and inadequate proceeds, an

insurer may enter into a reasonable settlenent with

one of sever al claimants even though such

settlenment exhausts or dimnishes the proceeds

available to satisfy other clains. Such an

approach, we believe, pronotes settlenent of

|awsuits and encourages claimants to nmake their
clains pronptly.



Soriano, No. D-3363, 1994 WL. 264967 at *2 (Tex. June 15, 1994)
(footnote and citation omtted; enphasis added). To prevail on a
claimthat an insurer's settlenment subjected the insured to "excess
judgnent liability" on other clainms, see id. at *1, the insured
"must show that a reasonably prudent insurer would not have settl ed
[one clainm when considering solely the nerits" of that claim 1d.
at *3 (enphasis added). O herwise, the insurer has acted
reasonably as a matter of law, and no claimfor a breach of good
faith and fair dealing exists. I1d. at *4.

Because, to proceed with this claim Judw n nust prove that
the settlement of the Flores and Cordova litigation was
unreasonabl e when considered by itself (which Judw n does not
contend), the instant tort claimnecessarily arises out of USF s
acts and omssions in the Flores and Cordova litigation. As such,
it is covered by the assignnent from Judwin to the Flores and
Cordova plaintiffs; and, obviously, Judw n does not have standing
to raise a claimit assigned to others (as noted, that assigned
claimwas settled by USF' s paynent of a "peppercorn” to the Flores
and Cordova plaintiffs).

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.



