UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-2461
Summary Cal endar

FEDERAL DEPOSI T | NSURANCE CORPORATI ON,
In its corporate capacity as |iquidator
Communi ty Bank, N. A,

Plaintiff-Cross Cl ai mant,
Def endant - Appel | ee,

VERSUS

ALTAF ADAM ET AL.,
Def endant s,

ALTAF ADAM
Def endant - Appel | ant,

and

ALTAF ADAM i ndi vidual |y
and as next friend of
Maheen Si ddi k,

| nt er venor - Def endant ,
Cross Claimant-Plaintiff,

Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(CA- H- 89- 0654)
(April 26, 1994)

Bef ore THORNBERRY, DAVIS and SMTH, C rcuit Judges.
THORNBERRY, Circuit Judge:”

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™



Facts and Prior Proceedi ngs

I n August 1987, Community Bank, N. A, filed suit against Altaf
Adamin state court alleging wongful acts by Adamin his role as
director and officer of the bank. On August 31, 1987, Adamfiled
suit agai nst the Bank, on his own behal f and on behalf of his m nor
daughter, Maheen Siddi k. Apparently, the bank had exercised its
general right of setoff against Adami s accounts, and he believed
the setoff to be unjustified. The two actions were consol i dated.
In January 1989, the United States Conptroller declared Comrunity
Bank i nsol vent and appointed the FDI C as the bank's receiver. The
FDI C renoved the litigation to federal district court.

Shortly after renoval, Adam sent a letter to the FD C dated
February 13, 1989, inquiring about his accounts at the Bank and
seeki ng deposit insurance for those accounts. The FDI C responded
by letter dated February 15, 1989, that there were no accounts in
Adami s nane or his mnor child at the tinme of the bank's cl osing.
"Because there were no deposits on the books and records of the
bank at the tinme of its closing, there are no insured deposits
covered by the Federal Deposit Insurance Act. Also, because there
are no deposits, there is nothing to rel ease.”

On February 21, 1991, two years after the FDIC s denial for
deposit insurance, Adamfiled an action against the FD C demandi ng
paynment of deposit insurance. The action was consolidated with the

existing litigation in federal court, and on March 3, 1992, the

Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



district court denied Maheen Siddik's notion for summary judgnent
agai nst the FDI C because there was no evidence that she had any
funds on deposit with the bank at the tine of the bank's cl osing.
On May 7, 1992, the FDIC filed a notion to dismss its own clains
agai nst Adam based on al |l eged wongdoi ngs while he was an officer
and director of the bank.!? The court granted the notion to
dism ss, and additionally noted that it had no jurisdiction over
Adamis clainms for deposit insurance because such clains were
reviewabl e only by the United States Court of Appeals for the Fifth
Crcuit. The final order of dismssal was entered January 12,
1993.

On February 4, 1993, Adamfiled a "notion to reconsider”. He
argued that the FDI C had not yet made a "final determnation” with
regard to his clains for deposit insurance and that the Financi al
I nstitutions ReformRecovery and Enforcenent Act of 1989 (Fl RREA)
establishing jurisdiction with the courts of appeals to review
final deposit insurance determ nations, could not be applied
retroactively to a final determ nation rendered before August 9,
1989, the effective date of FIRREA. The district court denied this
nmotion on April 22, 1993.

Adam filed his notice of appeal on My 21, 1993. He is
appealing from (1) the district court's January 8, 1993 order
dismssing his clains for lack of jurisdiction, (2) the court's
order of April 22, 1993 denying his "notion to reconsider", (3) the

FDI C s denial of deposit insurance coverage on February 15, 1989,

! Apparently, the FDIC believed it too costly to pursue Adam
3



and (4) the district court's March 3, 1992 denial of Mheen

Siddik's notion for sunmary | udgnent.

Di scussi on
1. Oder of Dismssal--January 8, 1993

First of all, any appellate consideration of the January 8,
1993 judgnent is barred. Because Adam served his "notion to
reconsider” nore than ten days after entry of the January 8, 1993,
judgnent, it is treated as a notion under Fed. R Civ. P. 60(b).
Harcon Barge Co. v. D. & G Boat Rentals, Inc., 784 F.2d 665, 667
(5th Gr.)(en banc), cert. denied, 479 U S. 930 (1986). A Rule
60(b) notion does not toll the running of the 60-day appeal peri od.
Because Adamdid not file his notice of appeal until My 21, 1993,
nmore than 60 days after the January 8, 1993 order, this Court has
no jurisdiction to review the district court's order dism ssing
Adam s cl ai ns. See Fed. R App. P. 4(a)(4); Aucoin v. K-Mrt
Apparel Fashion Corp., 943 F.2d 6, 8 (5th CGir. 1991).2 Adamsinply
did not file notice of appeal until My 21, 1993, and appellate

consideration of this judgnent is barred.?

2 BEven if the Dec. 1, 1993, version of Rule 4(a)(4) were
applied, see Burt v. Ware, 14 F.3d 256, 258 (5th G r. 1994), the
Rul e 60(b) notion would not interrupt the tinme to appeal because it
was served nore than 10 days after entry of judgnent. See Rule
4(a)(4)(F) (Dec. 1, 1993).

3 In addition, when reviewing the denial of a Rule 60(b)
nmotion, the appellate court does not address the nerits of the
underlying judgnent. Matter of Ta Chi Navigation (Panama) Corp.
S A, 728 F.2d 699, 703 (5th G r. 1984).
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2. "Modtion to Reconsider"

We may, however, reviewthe district court's denial of Adam s
“motion to reconsider" for abuse of discretion.* Aucoin, 943 F.2d
at 8. It is not enough that the granting of relief m ght have been
perm ssible, or even warranted -- denial nust have been so
unwarranted as to constitute an abuse of discretion. Matter of
Jones, 970 F.2d 36, 37-38 (5th GCr. 1992). Moireover, Rule 60(b)
may not be enpl oyed as " an avenue for chal |l engi ng m st akes of | aw
that should ordinarily be raised by tinely appeal ."" Aucoi n, 943
F.2d at 8 (internal citation omtted).

Adam argued in his notion to reconsider that the
jurisdictional provisions of FIRREA should not be applied
retroactively to his case because his clains were pending before
FI RREA' s enactnent. He further argued that the February 15, 1989
letter fromthe FDIC did not constitute a final determ nation

The district court did not abuse its discretion in denying
Rul e 60(b) relief. First, although the FDI C deni ed Adam s deposit
i nsurance coverage prior to the enactnent of FIRREA the statute
established the courts of appeals as the proper forumto review
final deposit insurance determnations. 12 U S.C. 8§ 1821(f).
"When Congress adopts statutory changes while a suit is pending,
the effect of which is not to elimnate a substantive right but

rather to "change the tribunal which will hear the case,' those

4 As stated above, Adanmis appeal of his "notion to
reconsider”, which is treated as a Rule 60(b) notion, is tinely.
The district court denied his notion to reconsider on April 22,
1993. Adamfiled his notice of appeal on May 21, 1993, well within
t he 60-day peri od.



changes -- barring specifically expressed intent tothe contrary --
wll have imediate effect.” Turboff v. Merrill Lynch, Pierce
Fenner & Smth, 867 F.2d 1518, 1521 (5th Gr. 1989) (interna
citation omtted). Therefore, the district court correctly
reasoned that because the effect of 8§ 1821(f) was procedural
rather than substantive, the statute's jurisdictional requisites
shoul d apply to pendi ng cases.

Further, with regard to Adanmis argunent that the FDIC s
February 15, 1989 |etter did not, of itself, constitute a fina
determnation, this Court has already held in Ninmon v. RTC, 975
F.2d 240, 244 (5th Cr. 1992), that aletter sent by the Resol ution
Trust Corporation (RTC) to a claimant stating the RTC s intention
not to pay deposit insurance is sufficient to satisfy a "fina
determ nation" for purposes of § 1821(f). The FDI C notified Adam
by letter dated February 15, 1989 that there were no accounts in
his nanme or his daughter's at the time of the bank closing, no
i nsured deposits covered by the Federal Deposit |Insurance Act, and
thus nothing to rel ease. The district court did not abuse its
discretion in determning that this letter constituted a fina
determnation within the neaning of 8§ 1821(f).

3. Review of the Final Determ nation

Adam next challenges the FDIC s denial of deposit insurance
coverage on February 15, 1989. This Court lacks jurisdiction to
consi der Adam s cl ai ns, however, because his appeal of the FDIC s
final determnationis untinely. Any request for reviewof a fina

determ nation nust be filed with the appropriate circuit court of



appeal s not | ater than 60 days after such determ nation i s ordered.
12 U S.C § 1812(f)(5). VWiile it is true that the final
determ nation by the FDIC was rendered in February 1989, which was
prior to the enactnent of FI RREA, Adamdid not even file suit until
two years after the FDIC s final determ nation and did not seek
review by this Court until over three years after the enactnent of
FIRREA. Statutory changes that relate only to procedure or renedy
apply immedi ately to pending cases. FDICv. Belli, 981 F.2d 838,
842 (5th Cir. 1993). Statutes of limtations are procedural rather
than substantive and are generally accorded retroactive effect.
ld.; see also RTC v. Seale, 13 F.3d 850, 853 (5th G r.1994)
However, even if the 60-day appeal period runs fromAugust 9, 1989,
the effective date of FIRREA, Adamstill was not tinely in filing
his appeal wth regard to the FDCs final determ nation.
Therefore, this Court is without jurisdictionto reviewthe FDIC s
deni al of deposit insurance.
4.  Summary Judgnent

Finally, Adamappeals fromthe district court's March 3, 1992,
deni al of Maheen Siddik's notion for summary judgnent agai nst the
FDIC. Again, this Court lacks jurisdiction to reviewthe district
court's denial of summary judgnent.

A denial of a notion for sunmary judgnent is an interlocutory
order that is ordinarily not appeal able absent a final judgnent.
Harvey Construction Co. v. Robertson-CECO Corp., 10 F. 3d 300, 304
(5th Gr. 1994). A final judgnent was not entered in this case

until January 12, 1993, and Adamdid not file his notice of appeal



until May 21, 1993. Because Adamis notion to reconsider, which we
treat as a Rule 60(b) notion, does not toll the running of the 60-
day appeal period, the appeal was not tinely filed. Ther ef or e,
this Court lacks jurisdiction to review the underlying judgnent.
See Matter of Ta Chi, 728 F.2d at 703. Adami's appeal of the
denial of the notion for summary judgnent was thus untinely.
Concl usi on
Based on the foregoing, the judgnent of the district court is

AFFI RVED.



