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Before PCLI TZ, Chief Judge, GARWOOD and BARKSDALE, Circuit Judges.
POLI TZ, Chief Judge:”’

Dal e L. O dham appeal s an adverse sunmary judgnent on his ex
contractu and ex delicto clains against Wstern AG Mnerals
Conpany, Rayrock Mnes, Inc., and Rayrock Yell owknife Resources,

Inc. We affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

ad dham worked as a controller for Wstern, a wholly-owned
subsidiary of Rayrock, which in turn is a wholly-owned subsidiary
of  Yell owknife. O dhams duties primarily entailed the
adm ni stration of Western's accounting and financial matters. His
j ob performance was satisfactory, but problens began to surface in
1990 followng a business trip to New Mexico. He failed to report
for work or tocall in on the day after his return. He admtted to
drinking heavily the night before and revealed to John Wells, his
supervi sor, that he was an al coholic. O dham was cautioned that
hi s behavior was not acceptable, his drinking problem had to be
controlled, and a repeat of the absence incident could result in
his term nation.

During the sumer of 1991 A dham began to drink again. He
experienced bl ackouts, displayed unusual behavior at work, and his
wor k performance suffered. Wells was inforned.

Before Wells could neet with O dham O dham m ssed work and
failed to call the office. O dham had been arrested for driving
under the influence of alcohol. After his release fromjail he net
with Wlls and was i nfornmed that he could either seek professional
in-patient treatnent at Wstern's expense or be termnated
i mredi ately. O dhamchose to undergo treatnent. WlIls spoke with
O dhamis wife and told her that O dham would not be fired if he
underwent treatnent.

A dham entered the treatnent facility, foll owed all

recommendati ons made by his therapist, permtted his records to be



rel eased to Western, and underwent marri age counseling. During his
stay at the facility O dhammai ntai ned contact with his office. He
al so assisted the enployee assigned to do his work during his
absence.

Shortly before O dham was scheduled to return to work
Yel | owkni fe concl uded that he posed a serious risk to Western due
to the seriousness of his drinking problemand the fiduciary nature
of his position as controller. As Wstern was unable to find a
different assignnment within the conpany A dhamwas term nated four
days prior to his release fromthe treatnent facility.?

A dhamfiled suit against Western and Rayrock for breach of
contract and intentional infliction of enpotional distress. He sued
Yel l owknife for tortious interference with contract. |In granting
the sunmmary judgnent to Western, Rayrock, and Yellowknife the
district court held that O dham had an enploynent agreenent
termnable at the will of either party and that the defendants did
not waive the right totermnate him O dhams term nation did not
rise to the level of an extrenme and outrageous act; and
Yel | owkni fe, as the parent conpany of a wholly-owned subsidiary,
did not tortiously interfere wwth O dhaml s enpl oynent agreenent.
A dhamtinely appeals.

Anal ysi s

a dham asserts that the district court erred in granting

Wells believed that it would be in Odhanmis best interest to
informhimof his term nation while he was under professional care
and had a support systemin place. WlIlIls arranged for a counsel or
to be present when he advised O dham of his term nation.
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summary judgnent. Summary judgnent is appropriate if the record
di scl oses "that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a matter of
law. "2 Upon review, we apply the sane standard of review as the
district court.

d dhamfirst argues that the district court inproperly granted

Western and Rayrock summary judgnent on his breach of contract

claim The district court found that O dham was an at-wll
enpl oyee at all tines. d dham maintains that although his
enpl oynent agreenent with Western was term nable-at-will, Wstern

waived its right to term nate his enploynment when Wel | s agreed not
to fire himif he entered into treatnent. The evidence reflects
that Western waived only its right to term nate A dhami nmedi ately.
d dhamnmai ntai ns that the all eged wai ver by West ern guar ant eed t hat
he would never be fired for alcoholismif he entered treatnent.
Under Texas |aw, however, waiver is defensive in nature and
operates only to prevent the | oss of existing rights. It cannot be
used to create liability where liability otherw se does not exist.?
Wi ver, therefore, cannot create for A dhama right to a particul ar
term of enploynent preventing his termnation under an at-wll
enpl oynent agreenent. We find that the decision not to imediately
fire Oddham in no way altered Wstern's ability to termnate

a dham s enpl oynent thereafter. The district court did not err as

2Sims v. Monunental General Ins. Co., 960 F.2d 478, 479 (5th
Cir. 1992); see also Celotex Corp. v. Catrett, 477 U. S. 317 (1986).

SHruska v. First State Bank of Deanville, 747 S.W2d 783, 785
(Tex. 1988).



a mtter of lawin granting Western and Rayrock summary j udgnment on
A dham s breach of contract claim

Secondly, O dham contends that the district court erred in
granting Western and Rayrock summary judgnent on his intentional
infliction of enptional distress claim That tort requires
intentional or reckless action by extrenme and outrageous conduct
whi ch causes severe enotional distress.* The district court
determ ned fromthe summary judgnent record that Western's actions
were not extrenme and outrageous as a matter of |aw We agree
Liability for extrenme and outrageous conduct has been found only
where the conduct is so outrageous in character and so extrene in
degree that it goes beyond all possible bounds of decency and may
rightly be regarded as atrocious and utterly intolerable in a
civilized comunity.® The summary judgnent record reflects that
O dhanmis termnation failed to reach the |evel of extrenme and
outrageous conduct required by Texas law for recovery for
intentional infliction of enotional distress.

Finally, d dham conplains that the district court erred in
granting Yel l owkni fe sunmary judgnent on his tortious interference
wth contract claim In his conplaint O dham alleged that
Yel l owknife tortiously interfered with his enploynent rel ati onship

with Western and Rayrock by ordering that he be discharged. In

“Wlson v. Mnarch Paper Co., 939 F.2d 1138, 1142 (5th Cir.
1991); Tidelands Auto. Club v. Walters, 699 S. W2d 939 (Tex. App. -
Beaunont 1985, wit ref'd n.r.e.).

SHorton v. Montgonery Ward & Co., Inc., 827 S.W2d 361
(Tex. App. - San Antonio 1992, wit denied).
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order to succeed, O dham nust show that Yellowknife intentionally
or willfully interfered wth an existing contract that caused him
harm ® Od dham cannot recover, however, for tortious interference
wth contract if Yellowknife is privileged to act to protect its
own legitimte interest. One such legitimte interest is a
financial interest superior to that of either of the contracting
parties. Yellowknife noved for summary judgnment on the theory that
it was privileged to involve itself wth the enploynent
relati onship between O dham and Western based upon its status as
t he parent corporation of a wholly-owned subsidiary.’ The district
court agreed, finding that Yell owknife could not be held liable for
interfering wwth O dham's enploynent agreenent with Wstern or
Rayrock because Western and Rayrock are both wholly-owned
subsidiaries of Yellowknife. The district court concluded that "a
parent and a whol | y owned subsi di ary al ways have a unity of purpose
or a conmmon design,"® and therefore cannot tortiously interfere
wi th each other. W conclude that the district court did not err
in granting Yell owkni fe summary j udgnent.

The judgnent of the district is AFFI RVED

’Deauville Corp. v. Federated Dep't Stores, Inc., 756 F. 2d
1183 (5th Cr. 1985).

‘'See Anerican Medical Int'l v. Gurintano, 821 S . W2d 331
(Tex. App. - Houston [14th Dist.] 1991, no wit).

8d. at 336.



