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Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

Curley J. McQueen appeal s the adverse summary judgnent on his
enpl oynent discrimnation claimagainst Exxon Conpany, U S. A W
AFFI RM

| .
McQueen filed suit agai nst Exxon in Cctober 1991, all egi ng sex

discrimnationin violation of Title VII of the CGvil R ghts Act of

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



1964, 42 U S.C. 8§ 2000e, et seq.? After Exxon noved for sunmmary
judgnent, MQueen did not file a response or opposition. The
magi strate judge reconmended that judgnent be granted. Although
McQueen' s objections to the magi strate judge's recommendati on were
untinely, the district court neverthel ess consi dered and overrul ed
them adopting the recommendati on.
1.

McQueen raises three issues: (1) summary judgnent was
i nappropriate because Exxon failed to denonstrate the absence of
genui ne issues of material fact; (2) the nmagistrate judge was
required to conduct an evidentiary hearing before reconmendi ng
summary judgnent; and (3) the district court failed to conduct de
novo revi ew before adopting the recommendati on.

A

Summary judgnent "shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of |aw'. Fed. R Cv. P
56(c). Qur review of summary judgnent is plenary, and we view al
facts and the inferences to be drawn fromthe facts in the |ight
nost favorable to the non-novant. LeJeune v. Shell G| Co., 950

F.2d 267, 268 (5th Cr. 1992).

2 On joint notion of the parties, MQueen's state |aw
discrimnationclains and his Title VII racial discrimnation claim
were dismssed with prejudice in Cctober 1992.
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1
McQueen asserts that it was unnecessary for himto respond to
Exxon's summary judgnent notion, because Exxon failed to satisfy
itsinitial burden of informng the district court of the basis for
its notion and identifying those portions of the record which it

bel i eved denonstrated the absence of nmterial fact issues. See

Celotex Corp. v. Catrett, 477 U S 317, 323 (1986). Thi s
contention is specious. In its supporting nenorandum Exxon
t horoughly set forth the basis for its notion. It asserted, inter

alia, with the support of acconpanying affidavits, that it did not
di scrimnate against MQueen on the basis of sex, but instead
pronoted a female rather than MQueen in accordance with an
affirmati ve action plan. Wth respect to McQueen's retaliation
claim it pointed to the absence of evidence of a nexus between any
unf avor abl e enpl oynent action and McQueen' s filing of
di scrimnation charges. Exxon's properly supported notion
satisfied its initial burden under Rule 56. To avoid the entry of
summary judgnent, MQueen (who bore the burden of proving
discrimnation) was required to go beyond the pleadings and
designate "specific facts showi ng that there is a genuine issue for
trial". Fed. R Civ. P. 56(e); Celotex, 477 U S. at 324.%® He

failed to do so.

3 W note that the Southern District of Texas local rules
provide that the failure to respond to a notion for summary
judgnment "will be taken as a representation of no opposition".

S.D. Tex. R G6E



2.

Next, McQueen asserts that the district court erred by relying
on unaut henticated deposition excerpts and conclusory affidavits
whi ch were not based on personal know edge. As noted, MQeen
filed no response or opposition to Exxon's notion. Hs only
submttal was the untinely filing of objections to the nagistrate
j udge's recomendation, in which he stated: "The magistrate relied
on the unaut henticated excerpt of the deposition of plaintiff and
conclusionary [sic] statenent submtted by the Defendant". He did
not, however, nove to strike the deposition excerpt or the
af fidavits.

Wth respect to his contention that the excerpts from his
deposition were not properly authenticated, MQueen asserts that
Exxon did not attach a certification fromeither Exxon's attorney
or the court reporter. Exxon relied on the excerpts primarily to
provi de background factual information. MQeen does not assert
that there is any di sputed i ssue of fact with respect to any of the
informati on contained in the excerpts, nor does he assert that the
excerpts are froma deposition other than his own, or that they are
i naccurate. Under these circunstances, the district court did not
err in considering them

We reject McQueen's contention about the affidavits, because
he neither properly objected to them on these grounds before the
district court, nor noved to strike them "To reverse the district
court's judgnent at this stage on grounds unobjected to bel ow woul d

allow a party to "sandbag the [district] court ..., selectively



opposing the points [it] chose, and on appeal claimng that the
unopposed points were defectively presented and required no
response'". WIllianmson v. United States Dept. of Agriculture, 815
F.2d 368, 383 (5th Gr. 1987).°
3.
W reject MQueen's assertion that sunmary judgnent s
i nappropriate in enploynment discrimnation cases. "Al t hough
summary judgnent s not favored in clains of enploynent
discrimnation, it is nonethel ess proper when "there is no genui ne
issue as to any material fact and ... the noving party is entitled
to a judgnent as a matter of law ". \Waggoner v. Cty of Garl and,
Tex., 987 F.2d 1160, 1164 (5th Gr. 1993) (quoting Fed. R Gv. P
56(c)) (footnotes omtted).
B
Contrary to McQueen's contention, the nagi strate judge was not
requi red to conduct an evidentiary heari ng before recomendi ng t hat
j udgnent be granted. See 12 C. Wight & A Mller, Federal
Practice & Procedure, 8 3076.7 (Supp. 1993) ("the nmagistrate
[judge] is free to determ ne the manner and extent of the hearings,

as may be required by the nature of the matter referred to himand

4 McQueen's objection to the magi strate judge's reliance on the
"conclusionary [sic] statenent submtted by t he Def endant” nmay have
been intended to refer to the affidavits. |If so, it is too vague

to adequately apprise the district court that it referred to the
affidavits. WMreover, the objection does not refer to any all eged
| ack of personal know edge. In any event, this contention would
fail even if McQueen had preserved it for review. The affidavits
either expressly state or clearly reflect that the information
contained in themis based on the affiants' personal know edge.
Nor are they concl usory.



t he needs of the particular case and parties"). As noted, pursuant
to the local rules, McQueen's failure to respond to the notion was
a representation of no opposition; accordingly, there was no reason
for a hearing.

C.

Finally, MQueen contends that the district court erred by
failing to conduct de novo review of the recommendati on. The
district court's order stated: "After reviewing the Magistrate's
Menor andum and Recommendation and the Qbjections filed thereto,
this Court finds that the evidence supports the Mgistrate's
Menor andum and Recomrendati on”. The reference in the order to "the
evidence" indicates the requisite reviewby the district court. 1In
any event, in the absence of any evidence to the contrary, we wl|l
assune that this language indicates that the district court
performed the requisite de novo review. See Longmre v. Quste, 921
F.2d 620, 623 (5th G r. 1991) (order stating "[f]or the reasons set
forth in the Magistrate's Report to which an objection was fil ed,;
| TI1S ORDERED that ... the defendant's notion for sumary judgnent
be granted" does not indicate a failure to conduct de novo review).

L1,
For the foregoing reasons, the sunmary judgnment is

AFF| RMED.



