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PER CURI AM *
| .
A jury convicted Hector Gonzales Martinez and his brother
Oziel Gonzalez Martinez on drug charges. The district court
sentenced Hector to concurrent 262-nonth prison terns on the first

three counts, concurrent five-year terns of supervised rel ease, and

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



a $150 special assessnent. The court also sentenced Qziel to

concurrent 210-nonth ternms on a nunber of counts, concurrent five-

year terns of supervised release, and a $250 speci al assessnent.
.

Hector argues that he was deprived of a fair trial by the
prosecutor's efforts to elicit a description of Hector's Mexican
resi dence from Rogelio Garcia-Val dez, a governnent w tness. As
Hector makes this argunment for the first time on appeal, we

consider it under the plain error standard. See United States v.

Vaquero, 997 F.2d 78, 83 (5th Cr.), cert denied, 114 S.C. 614

(1993). In the overall context of the trial, any prejudicial
effect fromthe prosecutor's brief remarks about Hector's house was
insignificant. Hector never asked for a curative instruction, and
there was strong evidence of Hector's guilt. The prosecutor's
coments cast no doubt on the correctness of the jury's verdict,
and did not anpbunt to plain error.

L1,

Hector alleges that the district court erred in admtting
witten reports of undercover officer Zeke Cavazos' Cctober 24,
1992 and Novenber 10, 1992 conversations with Hector. W reverse
a trial court's evidentiary ruling only for abuse of discretion.

United States v. Anderson, 933 F.2d 1261, 1267-68 (5th Cr. 1991).

Hector contends that the exhibits are hearsay. This argunent rests
on an erroneous premse. The reports were not admtted for the

truth of the matter being testified to, neaning that they fall



outside the hearsay definition. The court did not abuse its
di scretion when it decided to admt the exhibits.
| V.

Ozi el asserts that the evidence was insufficient to support
the conspiracy convictions. In assessing this challenge, we
consider the wevidence in the I|ight nost favorable to the
governnent, and afford the governnent all reasonabl e i nferences and
credibility choices. The evidence is sufficient if a rationa
trier of fact could have found the defendant guilty beyond a
reasonabl e doubt based on the evidence presented at trial. United

States v. Ayala, 887 F.2d 62, 67 (5th Cir. 1989); United States v.

Bell, 678 F.2d 547, 549 (5th Cir. Unit B 1982) (en banc), aff'd,
462 U.S. 356 (1983).

To establish a drug conspiracy, the governnent nust prove
beyond a reasonable doubt (1) the existence of an agreenent to
inport or to possess with intent to distribute, (2) know edge of
the agreenent, and (3) voluntary participation in the agreenent.

United States v. Q ebode, 957 F.2d 1218, 1223 (5th Cr. 1992),

cert. denied, 113 S.C. 1291 (1993). Much of the evidence

supporting Oziel's conspiracy convictions consisted of the
testi nony of Rogelio Garci a-Val dez, who provi ded anpl e evi dence of
Oziel's involvenent in the drug trade.

Ozi el challenges the credibility of Garci a-Val dez' s testi nony.
The uncorroborated testinony of an acconplice or co-conspirator
W Il support a conviction, provided that his testinony is not

i ncredi bl e or otherwi se unsubstantial on its face. Uni ted States




v. Singer, 970 F.2d 1414, 1419 (5th Cr. 1992). W will not
declare testinony incredible as a matter of law unless it is so
unbel i evable on its face that it defies physical |aws. United

States v. Carrasco, 830 F.2d 41, 44 (5th Gr. 1987). None of

Garci a-Val dez's testinony was unbelievable on its face.
V.

Ozi el contends that Garci a-Val dez's testinony inplicating him
in heroin trafficking in 1991 and Cavazos's testinony concerning
Hector's drug-contacts shoul d have been excl uded as extrinsic-acts
evidence. See Fed. R Evid. 404(b). He contends that the district

court violated the two-step test of United States v. Beechum 582

F.2d 898 (5th Gir. 1978), cert. denied, 440 U S. 920 (1979). As

the record reveal s that Oziel did not nake this objection to either
Garcia-Valdez's or Cavazos's testinony at trial, we review for
plain error. Fed. R Evid. 103(d).

Oziel's argunent that Fed. R Evid. 404(b) prohibits Garci a-
Val dez's testinony is msdirected. That rule applies only to

evi dence of extrinsic offenses. United States v. Maceo, 947 F. 2d

1191, 1198 (5th Gr. 1991), cert. denied, 112 S. . 1510 (1992).

The indictnment charged Oziel with, anong other things, conspiring
to inmport heroin fromFebruary 1, 1990 until Novenber 13, 1992, and
W th conspiring to possess heroin with intent to distribute from
February 1, 1991 wuntil Novenber 13, 1992. Garci a-Val dez' s
testinony concerning Oziel's 1991 heroin-trafficking was not

extrinsic and Beechum does not apply.



Oziel's argunent that the court erred in admtting Cavazos's
testinony is also neritless. Under Beechum the district court
must make on-the-record findings as to probative value and
prejudicial effect when such balancing is requested by a party.
Maceo, 947 F.2d at 1199. As no such request was nade in this case,
t he absence of on-the-record findings was not plain error.

AFFI RVED.



