IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2410
(Summary Cal endar)

CLARENCE BURSE
Pl ai ntiff-Appellant,

ver sus
DONNA SHALALA, Secretary of Health

and Human Services, Et Al .,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 85- 4360

(Sept enber 26, 1994)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant C arence Burse is again before this court
appealing rulings of the district court inits review of a denial

by Secretary of Health and Human Services (the Secretary) of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



disability benefits under 42 U S.C. 405(g). Cont enpor aneousl vy,
Bur se seeks reconsi deration of our earlier order denying his notion
to supplenent the record. For the reasons set forth bel ow, we
affirmthe district court and deny the notion for reconsideration.
I
FACTS AND PROCEEDI NGS

Burse filed an application for disability benefits in April
1984 all eging that he had becone disabled in February 1983, as a
result of a back injury and back surgery. The application was
denied admnistratively, both initially and on reconsideration
Foll ow ng an admi nistrative hearing, the Admnistrative Law Judge
(ALJ) determ ned that Burse was not di sabled. The Appeal s Counci
deni ed Burse's request for review

Burse sought judicial review of the Secretary's denial of
benefits. The Secretary filed a summary judgnment notion which the
district court denied, remanding the case to the Secretary for
consideration of new evidence that Burse had undergone a second
back surgery. Followi ng remand, the Secretary again denied
benefits to Burse.

Burse filed a notion to reinstate his case in the district
court and objections to the Secretary's order denyi ng hi mbenefits.
The district court denied both the notion to reinstate and Burse's
request for a ruling on his pleading. Burse appealed and we
reversed the district court's denial of the notion to reinstate,
remandi ng the case for further proceedings. The district court,

sua sponte, reviewed the pl eadings and records on file and affirmnmed



the decision of the Secretary.

Burse was thirty-three years old at the initial hearing held
i n Novenber 1984. He testified to the followng facts. A high
school graduate, Burse was previously enployed as a grocery order
puller, a butcher, and a utility worker. He injured his back in
February 1983 and underwent back surgery in Septenber of that year.
He continued to experience pain in Decenber, but was able to care
for his three-year old child and to perform housework. Burse was
unable to use his left hand at all or to wite much with his right
hand because of an old gunshot wound. A vocational expert
testified that there were a nunber of sedentary jobs that Burse
could performdespite his physical limtations.

A second hearing was held after the district court remanded
the case to the Secretary to consider the new evidence that Burse
had undergone a second back surgery in May 1985. Burse testified
at the June 1989 hearing that he continued to have pain and
stiffness in his | ower back follow ng his May 1985 fusi on surgery.
He was able to sit for thirty mnutes and to stand for between
fifteen and twenty m nutes. He had not been assigned to work nore
than a few weeks since his incarceration in Septenber 1985. A
vocational expert testified that there were |light and sedentary
j obs that Burse could performdespite his physical |[imtations.

An el ectromyogram (EM5 conducted in August 1983 indicated
that Burse had nerve root irritation in the |ower |unbar region.
He underwent a | am nectony, perfornmed by Dr. Detenback i n Sept enber

1983, and was w thout significant back or |eg pain by Qctober.



X-rays taken in Novenber showed no abnornmality and Burse's
refl exes, and nuscle strength appeared nornmal at that tine.

In March 1984, Dr. Detenback directed Burse to resune
activities that did not require any strenuous |ifting, stooping, or
bendi ng. Burse reported significant back pain in June 1984, and a
CAT scan of Burse's lunbar spine was found to be conpatible with
her ni at ed nucl eus pul posus.

Dr. Janes Jacob, an orthopedi c surgeon, exam ned Burse in June
1984. The exam nation reveal ed sone decreased range of notion and
muscl e spasm however, (1) there was no nuscle atrophy or wasting
in the lower extremties, (2) Burse's deep tendon reflexes were
equal and symetric, and (3) there was no notor deficit present.
Dr. Jacob was of the opinion that Burse could perform sedentary
work which did not require excessive bending or stooping, or
lifting over ten to fifteen pounds.

Burse was al so exam ned in June 1984 by Dr. Kaestner, another
ort hopedi c surgeon. Burse was able to stand well on his heels and
toes, his foot pulses were equal, and no notor or sensory deficits
were found. Dr. Kaestner reviewed Burse's June CAT scan and
disagreed with the finding that it reflected an extensive |unbar
abnormality. The physician observed only mld spurring and no
recurrent disc herniation. Dr. Kaestner believed that Burse had a
good surgical result and that he was capable of |ight to noderately
heavy activity. The doctor observed no clinical changes during a
Novenber exam nation

Dr. Steven Goldstein, a neurologist, examned Burse in



Decenber 1984. Burse reported that he was caring for his three
children at that tinme and that he perfornmed housework and grocery
shopping. H s notor exam nation was nornmal in all extremties, his
deep tendon refl exes were normal, and there was no nuscl e atrophy
in his lower extremties. He was able to squat and bend w t hout
difficulty, toe walk, and hop. An EMG showed mld nerve root
irritation. Dr. Goldstein was of the opinion that Burse could |ift
and carry up to ten pounds, could walk for two hours, and could sit
for four hours in an eight-hour day.

Dr. Kaestner hospitalized Burse in May 1985 due to a recurrent
di sc herniation. Dr. Kaestner noted in a Septenber 1985 report
that Burse had been disabled from his past work since February
1983, and had been totally disabled since the May 1985 surgery.
The doctor was of the opinion that Burse would be unable to return
to work for approximately ten nonths.

Burse's prison nedical records reflect that an Cctober 1986
exam nation showed no apparent |eg atrophy and no paravertebra
muscl e spasm In Novenber he reported problens with prolonged
standi ng, and i n Decenber reported problens with prolonged sitting
at his job in the dental shop. X-rays of his lunbar spine in
January 1987 showed that the bony |unbar fusion was present, that
the remaining vertebral bodies were intact, and that his disc
spaces appeared wel | preserved.

Burse was placed on unassigned work status on February 26,
1987; however, by April 29 of that year an exam nati on determ ned

t hat he had normal range of notion and his refl exes were equal. In



June, Burse was restricted fromlifting over 20 pounds and from
standi ng for prolonged periods. He received a pass to work hal f-
days in July because of his chronic back pain, and continued to
have t he hal f-day work passes renewed through the end of the year.
Al t hough an August exam nation revealed right leg shortening, it
al so showed that no nuscle atrophy had occurred and that Burse's
refl exes remai ned intact.

Burse was exam ned in the Neurology Clinic on January 6, 1988,
and the exam nation reveal ed no evidence of nerve root i npingenent
at that tine. At his request, Burse received a half-day work pass
on January 20, but was advised to attenpt to work a full work day
on February 3. Burse conpl ai ned of pain in February and March, but
the exam ning physician found "no objective justification" for
issuing a half-day work assignnent. An exam nation in March
reveal ed no evi dence of nerve root inpingenent. Burse worked full -
work days in March (including one eleven-hour day) prior to
devel opi ng nuscl e spasm He was assigned to an ei ght-hour work day
in May. Burse continued to conplain of pain but was found to have
a full range of notion in all extremties and was able to rise up
and down without difficulty. Burse's requests for non-work status
in May and June were denied. X-rays showed Burse's |unbar fusion
was intact in August 1988.

At the Secretary's request, Burse was exam ned i n August 1988
by Dr. Selassie, a neurologist. The examreveal ed that Burse had
adequate notor strength in his upper and | ower extremties. There

was no atrophy in the lower extremties, his gait was normal, and



he was able to squat and rise easily.

Dr. Selassie was of the opinion that Burse could frequently
lift ten pounds and occasionally lift twenty pounds, could stand or
wal k for three hours a day at one-hour intervals, and was able to
sit continuously for eight hours a day. Dr. Selassie stated that
Burse coul d reach, handle, and finger objects.

I
ANALYSI S

Appellate review of the Secretary's denial of disability
benefits is limted to determ ning whether: (1) the decision is
supported by substantial evidence; and (2) proper |egal standards

were used to evaluate the evidence. Villa v. Sullivan, 895 F. 2d

1019, 1021 (5th Gr. 1990). If the Secretary's findings are
supported by substantial evidence they are conclusive, and the
Secretary's decision mnust be affirned. 42 U.S.C. 8§ 405(9);
Ri chardson v. Perales, 402 U.S. 389, 390, 91 S. C. 1420, 28 L. Ed.

2d 842 (1971). "Substantial evidence is nore than a scintilla
| ess than a preponderance, and is such relevant evidence as a
reasonable m nd m ght accept as adequate to support a concl usion.”
Villa, 895 F.2d at 1021-22 (internal quotations and citations
omtted).

In evaluating a disability claim the Secretary nust follow a
five-step sequential process to determ ne whether: (1) the cl ai mant
is presently working; (2) the claimant's ability to work is
significantly limted by a physical or nental inpairnent; (3) the

claimant's inpairnent neets or equals an inpairnent listed in the



appendix to the regulations; (4) the inpairnment prevents the
clai mant fromdoi ng past rel evant work; and (5) the cl ai mant cannot

presently performrelevant work. See Mise v. Sullivan, 925 F. 2d

785, 789 (5th Cir. 1991); 20 C.F.R 8 404.1520. The cl aimant has
the initial burden of denonstrating that he cannot perform his

previous work. Fields v. Bowen, 805 F.2d 1168, 1169-70 (5th GCr.

1986) . If the claimnt does so the burden then shifts to the
Secretary, "who must showthat the claimant can performalternative
enpl oynent." 1d. at 1170. If the Secretary does so the burden
shifts back again to the claimnt, who nust show that he cannot
perform such alternative work. 1d.

We have set out four elenents of proof that nust be wei ghed
when det er m ni ng whet her substanti al evidence of disability exists:
(1) objective nedical facts; (2) diagnoses and opinions of treating
and exam ni ng physicians; (3) the claimant's subjective evidence of
pain and disability; and (4) his age, education, and work history.

Wen v. Sullivan, 925 F.2d 123, 126 (5th Cr. 1991). W nmay not,

however, rewei gh the evidence or try the issues de novo. Cook V.

Heckler, 750 F.2d 391, 392 (5th Gr. 1985). The Secretary, rather
than the courts, nust resolve conflicts in the evidence. See

Patton v. Schwei ker, 697 F.2d 590, 592 (5th G r. 1983).

A. The suppl enental Adm nistration Record

Burse argues that the district court's decision affirmng the
Secretary's decision is not based on the record as a whol e because
the district court did not have before it the supplenental

adm nistrative record contained. Burse argues that the docket



sheet in the case reflects that the supplenental record was not
filed and entered until after the district court issued its
decision in April 1993.

Al t hough the docket sheet reflects that the supplenental
transcript was not entered on the docket until June 14, 1993, it
alsoreflects that the transcript was filed with the court on March
8, 1990. Furthernore, the district court nade reference to
information contained in the supplenental record in its April 30,
1993, order. The record does not support Burse's assertion that
the district court did not reviewthe entire record.

B. Subst anti al Record Evi dence

Burse insists that the district court erred in affirmng the
ALJ's determ nation w thout an independent review of the record
because the ALJ erroneously stated the evidence in the case. Burse
continues by arguing that the ALJ erroneously determ ned that
Burse's prison records refl ected that he worked an el even- hour work
day and that he had been assigned to work an ei ght-hour day. Burse
argues further that his prison nedical records reflect that he was
relieved of all work duty between January and July 1987 and
thereafter received half-day passes. And Burse argues that his
medi cal status was changed and falsified by Dr. Stauber in June
1988 after Burse had filed a grievance agai nst the doctor.

The prison nedical records reflect that Burse was "nedically
unassi gned" for certain periods between January and July and
thereafter received hal f-day passes until the end of the year. It

appears that Burse received limted work passes based on his



subj ective conpl ai nts of pain because the objective findings in the
prison records showed no evi dence of nerve root inpingenent during
this period. The ALJ did not err in failing to give any weight to
Burse's "unassi gned status" because the objective evidence did not
reflect that Burse was disabled at that tine. The record also
supports the ALJ's determ nation that Burse worked an el even- hour
day on at |east one occasion and was assigned to work eight-hour
days in early 1988.

Burse argues that the ALJ incorrectly found that Burse could
perform repetitive pieceneal work with his hands because he is
ri ght -handed and that hand is not inpaired. Burse insists that he
testified that he had suffered a gunshot wound to his right hand.
Burse's testinony did support his assertion that his right hand
sustai ned a gunshot wound, but Burse's testinony that he was able
to performbutcher work after sustaining the wound and t he opi ni ons
of the exam ning doctors support the ALJ's finding that Burse is
able to use his hands to handl e objects.

C. Listed-lnpairnent Criteria

Burse contends that his back condition neets the criteria of
the listed inpairnment for disorders of the spine. Burse asserts
that the record reflects that he suffered a herniated disc in Apri
1983.

To neet the listed-inpairnent criteria for a spinal disorder,
the claimnt nust have a disorder, such as a herniated nucl eus
pul posus or spinal stenosis. The disorder nust be acconpani ed by

pai n, nmuscle spasm significant [imtation of notion in the spine,
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and significant notor loss with nuscle weakness and sensory and
reflex | oss which persists for three nonths and i s expected to | ast
twelve nonths. 20 CFR Pt. 404, Subpart P, App. 1, 8 1.05(C).

Al t hough t here was evi dence t hat Burse suffered fromherni ated
discs in Septenber 1993, and in May 1995, the record reflects that
the problemwas alleviated following his surgeries. Further, the
objective findings in the record reflect that Burse did not
experi ence nuscl e weakness, or significant sensory or reflex |oss.
There is substantial evidence in the record to support the ALJ's
finding that Burse's spinal disorder did not neet the criteria of
a listed inpairnent.

D. Dat e of Onset

Burse contends that the ALJ did not properly consider the
onset date of his disability. Burse argues that the onset day was
February 23, 1983, the date that he initially sustained a back
injury.

A claimant's "onset date" nust be correctly established and

supported by the evidence. See Spellman v. Shalala, 1 F.3d 357,

361 (5th Gr. 1993) (quoting Social Security Ruling (SSR) 83-20).
In determ ning the onset date, consideration should be given to
“"the individual's allegation, the work history, and the nedica
evidence." 1d. (citations omtted).

The ALJ recognized in his first decision that Burse suffered
two herniated discs at the tine that he fell in February 1983 and
that he was unable to engage in gainful enploynent prior to

Decenber 1983. Thus, the ALJ agreed with Burse's original stated

11



onset date. The ALJ further determ ned, however, based on the
obj ective evidence in the record, that as a result of his initial
surgery in Septenber, Burse was able to perform sedentary work as
of Decenber 1983. The ALJ further determ ned that Burse was able
to engage in such work until he underwent fusion surgery in My
1985. This finding is supported by the evidence that Burse was
capabl e of squatting and bendi ng, toe wal ki ng, and hoppi ng and t hat
he was able to care for three children and a househol d i n Decenber
1984. Dr. Kaestner's post-surgery report stated that Burse had
been totally disabled since his May 1985 surgery. Thus, there is
substantial evidence in the record to support the ALJ's finding
there was a second period during which Burse was unabl e to work and
that such period began in My 1985. That onset date is not
critical, however, because the record does not reflect that Burse
was di sabled for nore than twel ve nonths foll ow ng the surgery.

E. Subj ecti ve Conpl ai nts of Pain

Burse contends that the ALJ erred in determning that Burse
could performlight or sedentary |abor because the ALJ failed to
consider whether Burse could maintain a job in light of his
inability to sit for long periods of tine wthout experiencing
pain. Burse insists that his conplaints of pain are supported by
obj ective evidence in the record. Burse also argues that the ALJ
erred in relying on the opinion of the vocational expert to
determne if a herniated disc caused di sabling pain.

Pain can be severe enough to create a disabling condition,

"but only when it is constant, unremtting, and whol |y unresponsive

12



to therapy or treatnent." Johnson v. Bowen, 864 F.2d 340, 347 (5th

Cir. 1988) (internal quotations and citations omtted). "At a
m ni mum obj ective nedi cal evidence nust denonstrate the existence
of a condition that could reasonably be expected to produce the

| evel of pain or other synptons alleged.” Anthony v. Sullivan, 954

F.2d 289, 296 (5th Cr. 1992) (citation omtted). "[ Al
factfinder's evaluation of the credibility of subjective conplaints
is entitled to judicial deference if supported by substantial
record evidence." Villa, 895 F.2d at 1024.

Rel ying on the nedi cal evidence presented, the ALJ determ ned
that Burse could performsedentary work after Decenber 1983, which
primarily involving sitting, but all owed for alternate standi ng and
sitting or changing of position. The ALJ also determ ned that
after May 1986, Burse experienced only mld to noderate pain and
that his conplaints were exaggerated and not credible. There was
substantial evidence in the record to support the finding that
Burse's disc herniations were repaired by his surgeries and that he
is able to sit for extended periods of tinme wthout suffering
di sabling pain. The ALJ did not rely on the vocational experts for
a nedi cal opinion. Rat her, he sought their opinions regarding
whet her there were jobs existing that Burse could performdespite
his limtations docunented by the nedical evidence in the record.

F. | nclusion of Prison Medical Records

Burse argues that the district court abused its discretion in
failing to address his objection to including his prison nedical

records in the adm nistrative record.

13



Burse's prison nedical record was the only record of his
medi cal condition and treatnent between 1986 and 1988 and was t hus
relevant to the Secretary's disability determ nation. Although the
district court did not directly address Burse's objection, the
record makes clear that prison nedical notes were properly nmade a

part of the adm nistrative record. See Bickford v. Internationa

Speedway Corp., 654 F.2d 1028, 1031 (5th Gr. 1981) (reversal is

i nappropriate if ruling of district court can be affirnmed on any
grounds, regardl ess of whether those grounds were used by district
court).

In his reply brief, Burse seeks reconsideration of our
previ ous order denying his notion to supplenent the record. Burse
argues that these records woul d denonstrate that the district court
did not have access to the supplenental admnistrative record. As
di scussed above, however, the district court's order establishes
that it did have access to the supplenental record. There was no
abuse of discretion; so we have denied Burse's notion for
reconsi deration contenporaneously herewth.

Finding no reversible error, we

AFFI RM
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