IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2401

Summary Cal endar

CENTURY SAVI NGS AND LOAN ASSCCI ATI ON
Pl aintiff,

RESCLUTI ON TRUST CORPORATI ON as recei ver
for Century Savings and Loan Associ ati on,

Pl ai ntiff-Appellee,
V.

H RAM EASTLAND and
TRAVI S WARD,

Def endant s,
TRAVI S WARD,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H91-3722)

(April 21, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Def endant - appel |l ant Travis Ward (Ward) appeals from a

summary judgnent entered agai nst himas guarantor of a prom ssory

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



note in a collection case. Finding no error, we affirmthe
judgnent of the district court.
| . Background

A The Acqui sition

On May 4, 1984, H ram Eastland (Eastland) acquired a tract
of land located in Galveston County, Texas (the "property").
Eastl and and Ward purportedly entered into a |etter agreenent on
or about Cctober 8, 1984 (the "letter agreenent"), whereby
Eastl and agreed to share proportionately wwth Ward any future
profits upon the sale of the property. This letter agreenent was
not recorded in the real property records of Galveston County.
On Cctober 12, 1984, Eastland executed a Real Estate Lien Note
(the "note") payable to Century Savings and Loan Associ ation
(Century) in the original principal amunt of $670,000. Eastl and
al so executed a deed of trust in favor of Century to secure the
i ndebt edness. As additional security for the | oan, Ward executed
a Note Guaranty Agreenent on the sane date (the "guaranty"),
uncondi tional |l y guaranteei ng any i ndebtedness under the note.
The guaranty recited that Ward had "an equitable interest in the
property securing the repaynent of said note."

B. Def aul t and Forecl osure

Two and one-half years later, in May of 1987, Century,
Eastl and, and Ward entered into an agreenent to extend the
maturity date of the note and the lien to Septenber 23, 1988.
However, Eastl and defaul ted upon subsequent paynents, and the

property was posted for foreclosure.



On August 19, 1989, Century was decl ared insolvent by the
O fice of Thrift Supervision and placed into receivership. The
Resol ution Trust Corporation (RTC) was appointed receiver for the
failed institution, succeeding to all of Century's rights, powers
and privileges, and the parties do not dispute that the RTC
becane the owner and hol der of the instrunents at issue.

Demand was nmade upon Eastl and as nmaker and Ward as guarantor
on several occasions after default, and, on October 6, 1989, the
substitute trustee under the deed of trust sent Eastland and Ward
a final demand letter notifying themthat the property had been
posted for a Novenber 7, 1989, foreclosure sale. Receiving no
response to its letter, the RTC went forward with forecl osure of
the property on Novenber 7, 1989. The property was sold to the
RTC, as hi ghest bidder, for $518,700. The proceeds of the
forecl osure were applied to the outstandi ng bal ance under the
note, as reduced by paynents, offsets, and credits, resulting in
a deficiency of $224, 953. 34.

C. The Instant Litigation

The RTC then filed suit against Eastland and Ward in the
United States District Court for the Southern District of Texas
on Decenber 17, 1991, to collect the deficiency. Ward answered
on January 27, 1992, admtting the authenticity of the docunents
attached to the RTC s conpl aint, Eastland' s execution of the | oan
docunents, his execution of the guaranty agreenent, and the RTC
recei vership. He denied the remainder of the allegations and

asserted as an affirnmati ve defense that the RTC had failed to



gi ve proper notice of the foreclosure sale. Further, Ward
asserted a "counter-clainm against his co-defendant, Eastl and.

Before any significant discovery was conducted, Ward filed a
nmotion for sunmmary judgnent agai nst the RTC, asserting that any
cl ai magai nst himwas barred by the RTC s failure to bid or sel
the property for its fair market value at foreclosure. Ward
asserted that Eastland, as his co-owner and by virtue of the
| etter agreenent, had undertaken a duty to himto sell the
property for fair market value. He clained that the interest had
been established and was known to Century at the time it acquired
the lien on the property, and Century necessarily took its lien
subject to the obligation to Ward. Consequently, he argued, the
RTC, as Century's successor, had an affirmative obligation to him
to sell the property for fair market value. The RTC s failure to
do so, he concluded, had damaged hi min an anobunt exceeding the
defi ci ency sought agai nst him

The RTC responded that judgnment should be entered inits
favor, adducing summary judgnent evidence to show that al
condi tions precedent had been net to establish Ward and
Eastland's liability for the deficiency remai ning under the note,
and responding to Ward's notion by denonstrating that his
purported interest in the property was not cognizable as a matter
of law. The district court conducted a hearing on these notions,
denied Ward's notion, and granted that of the RTC. As a result,
it awarded the RTC judgnment in the amount of $362,817.52 --

representing the deficiency, accrued pre-judgnent interest, and



attorneys' fees -- against both Ward and Eastland. Only Ward
appeal ed fromthis judgnent; Eastland al so defended the | awsuit,
but has not pursued an appeal, and accordingly, his defenses are
not before this court.
1. Analysis

A St andard of Revi ew

Summary judgnent is proper if "the pleadings, depositions,
answers to interrogatories and adm ssions on file, together with
affidavits, if any, show that there is no genuine dispute as to
any material fact and that the noving party is entitled to
judgnent as a matter of law" Feb. R Qv. P. 56(c). Wen the
non-novi ng party bears the burden of proof at trial, the noving
party need only point to the absence of any fact issue in the
record, and the evidentiary burden shifts to the non-noving party
to showwth "significant probative" evidence that there exists a

triable issue of fact. Celotex Corp. v. Catrett, 477 U. S. 317,

322 (1986); In re Municipal Bond Reporting Antitrust Litig., 672

F.2d 436, 440 (5th Gr. 1982). W review a summary judgnent de
novo, applying the sanme criteria enployed by the district court

in the first instance. Federal Deposit Ins. Corp. v. Dawson, 4

F.3d 1303, 1306 (5th Cr. 1993); Fraire v. Gty of Arlington, 957

F.2d 1268, 1273 (5th Cir.), cert. denied, 113 S. C. 462 (1992).

B. The RTC s Burden
The RTC bore the burden at trial of denobnstrating its
entitlenent to a deficiency judgnent and that the deficiency had

been properly conputed. In its sunmary judgnment papers, it



i ncl uded aut henti cated copies of the prom ssory note, Ward's
uncondi tional guaranty, the deed of trust, extension and renewal
agreenent, demand letters, notices of posting, substitute
trustee's deed, and an affidavit proving attorneys' fees. The
substitute trustee's deed recited each of the conditions
precedent necessary to establish that the foreclosure conplied
wth the terns of the deed of trust, and, absent sone show ng of
a specific defect, those recitations are presuned to be correct.

Houston First Am Sav. v. Misick, 650 S.W2d 764, 767-68 (Tex.

1983). It is not contested in this appeal that there was any
inpropriety with the foreclosure sale, except for an inadequate
price, as discussed bel ow.

C. Ward's Burden

Fundanentally, Ward's claimis that the RTC owed hima duty
to sell the property at fair market value, failed to do so, and,
as aresult, heis entitled to offset the deficiency judgnent it
seeks against him In this regard, we observe that Ward, in his
summary judgnent papers, did not seek to rescind the forecl osure
sale on any basis, but rather requested that he "be granted
summary judgnent and that Plaintiff RTC take nothing agai nst
[hin]." Although, as Ward admts, his claimis "novel," we
construe Ward's defense as a claimthat the foreclosure sale
price was grossly inadequate, an affirmative defense under Texas
law. To sustain a claimfor inadequate consideration, a debtor
must al so show that there were defects or irregularities wth the

forecl osure procedure which "caused or contributed to cause the



property to be sold for a grossly inadequate price." Anerican

Sav. & Loan Ass'n v. Misick, 531 S.W2d 581, 587 (Tex. 1975);

Nauti cal Landings Marina, Inc. v. First Nat'l Bank, 791 S. W 2d

293, 298-99 (Tex. App.--Corpus Christi 1990, wit denied); Delley

v. Unknown Stockholders of the Brotherly and Sisterly O ub of

Christ, Inc., 509 S.wW2d 709, 718 (Tex. Cv. App.--Tyler 1974,

wit ref'dn.r.e.).
Ward had the burden of proving his affirmative defense of
i nadequat e consi deration as a reason for denying recovery to the

RTC. See Tarrant Sav. Ass'n v. Lucky Hones, Inc., 390 S. W2d

473, 474 (Tex. 1965); Resolution Trust Corp. v. Westridge Court

Joint Venture, 815 S.W2d 327, 331 (Tex. App.--Houston [1st

Dist.] 1991, wit denied). Since it is a "matter constituting
avoi dance or an affirmative defense," the Federal Rules of CGvil
Procedure require that it be pled in Ward's answer in order to be

relied upon at trial. Feb. R Qv. P. 8(c); see also Mrgan Guar

Trust Co. v. Blum 649 F.2d 342, 345 (5th Gr. Unit B 1981);

Funding Sys. Leasing Corp. v. Pugh, 530 F.2d 91, 95 (5th Cr.

1976). Ward's answer filed on January 27, 1992 (the "answer"),
whol ly fails to set forth allegations of inadequate
consideration. In fact, the only affirmati ve defense all eged in
the answer is an allegation that the notice of foreclosure

all egedly and inproperly cane from Century, which had been cl osed
by that tine, a defense which was apparently | ater abandoned.
There is a reference in the docket sheet that the district court

"rec[eive]d Exhibits A through Gto be attached to Ward's First



Amended Answer," but there is no evidence in the record on appeal
t hat any anended answer was filed. Consequently, the operative
pl eadi ng was Ward's January 1992 answer, which |acks the
affirmati ve defense upon which Ward relies. Accordingly, we deem
it to have been waived. Blum 649 F.2d at 345.

Moreover, there is sinply no summary judgnent evidence in
this record fromwhich we could find in favor of Ward. Critica
to his defense is the alleged Cctober 4 agreenent, which, as the
RTC points out, is not contained in the record before us.

Wthout it, we cannot determne the terns of creation or nature
of his purported interest in the property at issue. Further, and
as Ward hinself points out, there is no summary judgnent evi dence
of fair market value as of the date of sale. Wird has therefore
whol ly failed to neet his summary judgnent burden of introducing
evidence to the trial court which would create an issue of fact
as to this defense. As noted above, several docunents were
apparently received by the district court, but never filed of
record. Those docunents are not before us and could not be
considered by this court because they apparently never becane

part of the trial court record. Steinle v Warren, 765 F.2d 95,

100 (7th Cr. 1985) (Affidavit which was delivered to the tria
judge's chanbers, but never filed in the district court never
becane part of the district court record, "let alone part of the

record on appeal to th[e] [c]ourt of appeals."); cf. United

States v. Hatch, 926 F.2d 387, 395 (5th Cr.) (holding that

docunents not presented to, and considered by, the district court



were not properly included in the record on appeal), cert.

denied, 111 S. . 126, and cert. denied, 111 S. C. 2239 (1991).

We can only specul ate as to whether the October 4 agreenent was
part of these docunents and cannot determ ne whether the district
judge ever laid eyes upon them It is the appellant's burden to
insure that all docunents necessary to his ability to show
reversible error in the court below are nade part of the record

on appeal. FeED. R App. P. 10 & 11(a); see al so Business Forns

Fini shing Serv., Inc. v. Carson, 463 F.2d 966, 967 (7th Gr.
1971). Ward's failure to place this critical evidence before
this court |eaves us no alternative but to affirmthe judgnent of

the district court. Lakedreans v. Taylor, 932 F.2d 1103, 1108-09

(5th Gr. 1991) (holding that copyright infringenent defendant's
failure to include in appellate record exhi bits denonstrating
actionable simlarities between his work and the plaintiff's
rendered court of appeals unable to find district court's
determ nation of infringenent to be clearly erroneous); cf.

Ri chardson v. Henry, 902 F.2d 414, 416 (5th Cr.) (Appellant's

failure to include transcript of the testinony that supported his
challenge to the district court's findings resulted in dism ssal
of the portion of the appeal contesting the sufficiency of the

evidence.), cert. denied, 498 U S. 901 (1990), and cert. denied,

498 U. S. 1069 (1991); see also 16 C. WRGHT, A. MLLER & E. CoOPER,
FEDERAL PRACTI CE AND PROCEDURE 8§ 3956 (1977 & Supp. 1993) ("Failure to

provide a sufficient record to support infornmed review of



district court findings may lead to affirmance for inability to
show error.").
I11. Concl usion
For the foregoing reasons, we AFFIRM the judgnent of the
district court. Appellees' notion to dismss this appeal is

DENI ED as noot.
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