UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-2397
Summary Cal endar

LONNI E EDWARD EASQN,
Pl ai ntiff-Appellee,

VERSUS
JOHNNY KLEVENHAGEN, Sheri ff
Harris County, ET AL.,

Def endant s,

R P. QU ROGA, Sheriff's
Deput vy,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(CA- H 89- 565)
(February 25, 1994)

Bef ore THORNBERRY, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.
THORNBERRY, Circuit Judge:”
This is aninterlocutory appeal fromthe denial of Appellant's

nmotion for sunmmary judgnent based on qualified i mmunity. Lonni e

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Edward Eason (Eason) alleges that Rudy P. Quiroga (Quiroga), a
prison guard in the Harris County Jail, violated his civil rights
t hrough use of excessive force while Eason was a pre-trial detainee
inthe Harris County Jail. Quiroga asserts that he is entitled to
qualified inmunity from Eason's 8§ 1983 suit. Because there are
unresol ved factual issues as to the nature of Quiroga's conduct,
the district court's interlocutory order denying Quiroga' s notion
for summary judgnent based on qualified inmunity i s not appeal abl e,
and we therefore dismss this appeal.

Facts and Prior Proceedi ngs

Eason filed a 42 U S C 8§ 1983 action, alleging that he
sust ai ned head, back, and neck injuries as a result of a beating by
prison guard Quiroga on March 2, 1987 when he was a pre-trial
detainee in the Harris County Jail. Eason al |l eges that Quiroga
mal i ci ously and wi t hout provocati on junped hi mfrombehi nd, knocked
hi mdown, and, along with four other officers, kicked and hit him
Eason contends that as a result of this beating, he suffered severe
pain to his stomach and ribs, increased m grai ne headaches, and an
exacerbation of pre-existing epilepsy.

In response to Eason's clains, Quiroga noved for summary
judgnent, arguing that he was entitled to qualified immunity. In
support of his notion, Quiroga submtted his affidavit, the prison
medi cal report, and excerpts of Eason's deposition which he
contends refute Eason's all egations.

The district court denied Quiroga's notion for sumary

judgnent based on the standards set forth in Shillingford v.



Hol nes, 634 F.2d 263 (5th Gr. 1981). The district court concl uded
that summary judgnent was not appropriate because the nmateria
facts concerning the severity of Eason's injuries, as well as the
necessity and extent of Quiroga's force, were in dispute.

On appeal, Quiroga contends that the district court erred by
denying his notion for summary judgnent based on qualified
i Muni ty.

Di scussi on

An order denying a notion for summary judgnent based on
qualified imunity is imedi ately appeal abl e under the coll ateral
order doctrine if the denial turns on an issue of |aw. Feagley v.
VWaddi ||, 868 F.2d 1437, 1439 (5th Gr. 1989) (citations omtted).
However, when only "disputed factual issues material to immunity
are present, the district court's denial of summary judgnent sought
on the basis of imunity is not appealable.” Id.

In assessing a claimof qualified imunity, we engage in a
bi furcated anal ysis. See Salas v. Carpenter, 980 F.2d 299, 305
(5th Gr. 1992). The first inquiry is whether the plaintiff
alleged the violation of a clearly established constitutional
right. Siegert v. Glley, 111 S.C. 1789, 1793 (1991). The second
step is to determne whether the defendant's conduct was
obj ectively reasonable. Id. "Evenif an official's conduct viol ates
a constitutional right, heisentitledto qualifiedinmunity if the
conduct was objectively reasonable.” Id.

Wth regard to the first inquiry, the current analysis

gover ni ng excessive force cl ains nade by pre-trial detainees in the



context of institutional security requires that the plaintiff show
that force was applied not "in a good faith effort to maintain or
restore discipline," but rather that the force conplained of was
adm nistered "maliciously and sadistically to cause harm" See
Val encia v. Wggins, 981 F. 2d 1440, 1446-47 (5th Gr. 1993) (citing
Hudson v. MM I lian, 112 S.C. 995 (1992)). The district court is
this case, however, analyzed Eason's clains under the forner
standard announced in Shillingford.? It appears fromthe record,
however, that Eason's allegations and summary judgnent proof are
sufficient to satisfy the Hudson standard.? Eason has asserted by
sworn affidavit that Quiroga was the aggressor, that the force used
agai nst him was applied maliciously and w thout provocation, and
that he received severe injuries.® Review ng these allegations in
the light nost favorable to Eason, who was the nonnoving party

below, it is clear that Eason has stated a claimfor violation of

! The court in Shillingford held that a valid claimfor
excessive force required showng (1) a severe injury, which was
(2) "grossly disproportionate” in relation to the need for
action, and (3) was inspired by malice to such an extent that "it
anounted to an abuse of official power that shocks the
conscience." Shillingford, 634 F.2d at 265. Hudson renoved the
"severe" injury requirenent in Shillingford. Hudson, 112 S. C
at 999.

2 Both Quiroga's and Eason's depositions were made under
oath and penalty of perjury. Declarations nade under penalty of
perjury are conpetent to raise a fact issue precluding summary
judgment. 28 U.S.C. 8§ 1746; Nissho-Iwai Anerican Corp. v. Kline,
845 F.2d 1300, 1306 (5th Cir. 1988).

3 Eason alleged severe injuries, but this is not required by
Hudson. Hudson provides a nore |enient standard than
Shillingford. Therefore, although the district court denied
Quiroga's notion for summary judgnent based on the stricter
standard of Shillingford, the sane result occurs when Hudson is
appl i ed.



a constitutional right under the controlling standard announced in
Hudson. See Rankin v. Klevenhagen, 5 F.3d 103, 106-08 (5th Gr.
1993).

In the second i nquiry, analyzing the objective reasonabl eness
of Quiroga's conduct, both parties offer conflicting evidence
concerning the circunstances surrounding their altercation. The
resol uti on of whether or not Quiroga used unreasonabl e force under
the circunstances i s dependent on a fact-sensitive inquiry coupl ed
wWth credibility determ nations. It is sinply unclear from the
record at this point in the suit whether Quiroga beat Eason in an
unprovoked attack or whether Eason struggled wth Quiroga,
pronmpting the forceful response. Therefore, it is not possible to
conclude as a matter of |aw-considering the evidence in the |ight
nmost favorable to Eason--that Quiroga acted in an objectively
reasonabl e manner. Accordingly, the district court's denial of

summary j udgnent sought on the basis of immunity i s not appeal abl e.

Concl usi on
For reasons stated above, we determ ne that the order of the
district court denying the defendant's notion for summary judgnent
based on qualified imunity is not an appeal abl e order. The appeal

i s dism ssed.



