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PER CURI AM *
An | FP conplaint alleging a violation of 42 U S.C. § 1983
may be dism ssed as frivolous if it lacks an arguable basis in

law or fact. Denton v. Hernandez, us _ , 112 S.Ct. 1728,

1733, 118 L.Ed.2d 340 (1992). The "initial assessnent of the in

forma pauperis plaintiff's factual allegations nust be weighed in

favor of the plaintiff.” Id. "[A] finding of factua
frivol ousness is appropriate when the facts alleged arise to the

| evel of the irrational or the wholly incredible, whether or not

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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there are judicially noticeable facts available to contradict
them" [|d. This Court reviews a § 1915(d) dism ssal under the
abuse-of -di scretion standard. Denton, 112 S.C. at 1734.

In his conplaint, Hughes admtted a sexual gesture towards a
femal e guard. Prison officials canme to renove himfromhis cell
and he stepped halfway out. He alleged that: 1) prison officials
t hen grabbed hi mand snatched himout of his cell; 2) junped him
knocki ng hi mpartially unconscious; 3) one official was on his
back handcuffing himwhile other officers kicked himin the head
and hit himin the ribs with their fists; and, 4) one officer
kicked himin the nmouth, chipping his top front tooth and busting
his lower |ip.

I n deci di ng whet her unnecessary and wanton infliction of
pain was used in violation of a prisoner's Ei ghth Arendnent
rights, this Court considers: 1) the extent of the injury
suffered; 2) the need for the application of force; 3) the
relati onship between the need and the anmount of force used; 4)
the threat reasonably perceived by the responsible officials;
and, 5) any efforts nade to tenper the severity of a forcefu

response. Hudson v. McMllan, 962 F.2d 522, 523 (5th Cr. 1992),

on remand fromand citing Hudson v. MM I an, us _ , 112

S.C. 995, 999, 117 L.Ed.2d 156 (1992). The core judici al
inquiry is "whether force was applied in a good-faith effort to
mai ntain or restore discipline, or maliciously and sadistically
to cause harm" 112 S.C. at 999.

Hughes al |l eged that prison officials kicked and beat him

whi |l e he was bei ng hand-cuffed and offering no resistance. Wile
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he did not use the words nalicious or sadistic, he does contend
that the officers retaliated against himfor his sexual
m sconduct, and that they used excessive force anmobunting to an
Ei ght h Amendnent violation. Hughes' allegations are sufficient
to survive dismssal as frivolous under the standards set forth
in Hudson. The district court's judgnent is VACATED and t he case
REMANDED so that the district court nmay consider Hughes' claimin
the Iight of Hudson.

Hughes' notion for appoi ntnment of counsel is DEN ED



