IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2377

SRSB-1V, LTD., et al.,
Plaintiffs,
GERALD BROMWN and BURTON STERMAN,
Pl aintiffs-Appellants,

VERSUS

CONTI NENTAL SAVI NGS ASSOCI ATION, et al .,

Def endant s,

FEDERAL DEPOCSI T | NSURANCE CORPORATI QN,
as Manager of the FSLIC Resol ution Fund,
as Statutory Successor to the FSLIC as
Recei ver of Mainland Savi ngs Associ ati on,

| nt er venor - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 86-1827)

(August 18, 1994)
Bef ore GARWOOD, JOLLY, and SMTH, G rcuit Judges.



JERRY EE. SMTH, Circuit Judge:”’

Brown, Sternman & Associates, Inc. ("BSA"), executed a
prom ssory note guaranteed by two of its officers. FDI C, the
current possessor of the note, won the right to seek a deficiency
agai nst the guarantors, who appeal, arguing that FDI C cannot prove
that it is the holder or ower of the note and that the summary

j udgnent was procedurally defective. Finding no error, we affirm

BSA, a Texas corporation, was engaged in the real estate
busi ness and, in 1982, executed a prom ssory note payable to
Mai nl and Savi ngs Association in the anount of $4, 600, 000. The
princi pal was due on Decenber 30, 1983. Pursuant to a security
agreenent, the note was secured by certain of BSA s real property.

Brown and Sterman, the officers and directors of BSA, executed
separate guaranties on the sane day as the note. As collateral for
the guaranties, Brown and Sterman ("the guarantors") put up their
one thousand shares of stock in BSA

On Decenber 30, 1983, Mainland and BSA extended the due date
of the note to June 30, 1984. The note went into default on May 7,
1984, when two liens were filed against the real estate securing

it. On June 29, 1984, BSA filed for bankruptcy under chapter 11

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the legal profession." Pursuant to that rule, the court has determ ned
that this opinion should not be published.
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BSA' s bankruptcy was | ater converted to chapter 7.
Mai nl and sei zed the stock and real property and held a public
auction to sell the stock. The only bid received was from

Mai nl and, for $20, 000, which Minland applied to the principal.

.

This suit was brought by the guarantors and several other
plaintiffs against Continental Savings Association in Texas state
court. Miinland intervened to assert the claimat issue in this
appeal, arguing that it was entitled to collect the renmaining
bal ance of the note fromthe guarantors.

On April 4, 1986, the Federal Hone Loan Bank Board decl ared
Mai nl and i nsol vent and appointed the Federal Savings and Loan
| nsurance Corporation ("FSLIC') as receiver. FSLI C renoved the
case to federal court.

FSLI C noved for summary judgnent. |n response, the guarantors
argued that the sale by Mainland was commerci al |l y unreasonabl e but
did not dispute other issues.? The district court granted parti al
summary judgnent for FSLIC on liability and scheduled a jury trial
on whether the sale of stock was commercially reasonable.? On

August 9, 1989, FDIC, as receiver for M nland, succeeded to the

1 Conmerci al ly unreasonability of a foreclosure sale bars a creditor
fromrecovering any deficiency.

2 The district court granted FSLIC s notion for partial summary judgnent
against three other parties, Bennett Rosenthal, Ralph Strader, and Gary
Strader, on both liability and comercial reasonabl eness.
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rights of FSLIC.® The jury found that the sale was commercially
reasonabl e.
On appeal, a panel of this court held that the district court

had contravened G eathouse . Charter Nat'l Bank- Sout hwest ,

851 S.W2d 173 (Tex. 1992), by inposing the burden of proving
conmer ci al reasonabl eness on the guarantors.* The panel reversed

and remanded for a new trial. SRSB-1V, Ltd. v. Continental Sav.

Ass'n, 979 F. 2d 39, 40 (5th Cr. 1992). The reversal included "al
interlocutory and prelimnary judgnents on liability and/ or damages
upon which the final judgnent rests." 1d.

At the pretrial conference for the second trial, neither party
i ndi cated that any issue would be tried except conmercial reason-
abl eness, and the pretrial order nentioned only the issue of
commerci al reasonabl eness. At the beginning of trial, there arose
a dispute as to whether liability or danages woul d be submtted to
the jury. The district court ruled that the jury woul d determ ne
only the i ssue of commerci al reasonabl eness and not liability. The
court stated that it would treat FDIC s previously filed notion for
summary judgnent as still pending and gave the guarantors unti

February 16, 1993, to file any new response to that notion.?®

3 12 U.S.C. § 1821a(a)(5) (providing that FDI C woul d succeed FSLIC as
receiver with respect to pre-1989 savings and | oan receiverships); see also
FDIC v. dayconb, 945 F.2d 853 (5th Cir. 1991), cert. denied, 112 S. C. 2301
(1992).

4 At the time of trial, this court had not yet ruled that the burden of
proof is on the FDIC

5 The district court stated:

(continued...)



At the close of FDIC s evidence, the guarantors noved for
judgnent as a matter of |aw, based upon FDIC s failure to prove
liability and danages; the court denied the notion. At the end of
the presentation of the guarantors' evidence, the court denied a
simlar notion.

The jury rendered a verdict in favor of FDIC on the issue of

commerci al reasonabl eness. After trial, the district court granted

(...continued)

In January, 1989, the Court granted the FDIC s notion for
sunmary judgrment as to Gerald Brown and Burton Sterman's liability
on the note and guaranties. The case then proceeded to trial on
the remai ning fact questions regardi ng the comercial reasonabl e-
ness of the foreclosure sale of the Brown, Sterman & Associ ates
stock, which was security for the debt. The Court ruled prior to
the trial in January, 1992, that Brown and Sternman woul d bear the
burden of proving that Minland did not dispose of the collatera
in a comercially reasonabl e manner

In Novenber, '92, the Fifth Circuit remanded this case for a
new trial in accordance with the pleadi ngs and proof requirenents
established by the Suprenme Court of Texas in the G eathouse case.
In the order of remand, the G rcuit reversed "the final judgnent"
and then it goes on "including all interlocutory and prelimnary
judgnents on liability and/ or danages upon which the final judg-
ment rests.”

Brown and Sterman now wish to try the issue of liability as
wel | as conmercial reasonabl eness of the sale. At the pretrial
conference on January 27th, 1993, neither party indicated a belief
that any issue other than comercial reasonabl eness should be
tried again. Further, neither party has filed supplenents to the
pretrial order, designated new witnesses or submitted new jury
i ssues.

No apparent trial preparations have been nmade to try the
issue of liability to the jury. Therefore, I"'mruling as foll ows.
The trial will proceed as it's going right now only on the issue
of commercial reasonabl eness of the foreclosure sale. The Court
will consider the FDIC s original nmotion for summary judgnent
filed April 8th, 1987, as to Brown and Sterman. The Court will
treat that notion as pending and the FDI C need not file a new
noti on.

Brown and Sterman nmay file a new response within 10 days of
today's notice. In effect, today is February 2nd. They need to
fileit, let's say, on or before February 16th, since we have a
| ong Federal weekend that tinme. Make it February 16th. |f they
do file a new response, then the FDIC may file a reply within 10
days after the response is filed.
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FDIC s notion for partial summary judgnent as to liability and
damages and entered final judgnent in favor of FDIC

On appeal, the guarantors claimthat the district court erred
as a matter of law by denying their notion for summary judgnent.
Furthernore, the guarantors argue that the district court erred in
granting partial sunmary judgnent for FDIC on liability and

damages.

L1,

The guarantors say that the district court erred when it
denied their notion for judgnent as a matter of law. They contend
that FDIC failed to prove three elenents at trial: (1) the
exi stence and validity of the note and guaranty agreenent, (2) that
the FDIC is the present owner and hol der of the note and guaran-
ties, and (3) that a certain balance is due and ow ng.

For purposes of argunent only, we assune that at | east one of
three elenents clainmed by the guarantors is indeed a requirenent
for which there is no support in FDICs trial evidence.® The
failure of FDIC to produce evidence of these elenents at tria
woul d hardly be surprising, though, as the pretrial order called
for trial of only the issue of comercial reasonabl eness.

W disagree with the guarantors' position that "it 1is
el emrentary that the FDIC was obligated to prove all the el enents of

the case to the jury." A district court often di sposes of issues

6 W consider later whether these elenents of FDIC s case are borne out
on sumary judgnent.



before they can reach the jury. 1In this case, the court ruled on
liability and damages after trial through the nmechani smof summary

j udgnent .

| V.

The guarantors argue that FDI C wai ved the issues of liability
and damages because it failed to raise them at the pretrial
conference and because it did not attenpt to include themin the
pretrial order. In the situation presented here, we disagree.

FED. R Cv. P. 16(a) authorizes district courts to convene a
pretrial conference’ at which the parties nmay take actions to
narrow the issues.® A pretrial order, to be drafted after the
pretrial conference, provides the framework for the upcom ng

trial.?®

" Feo. R Gv. P. 16(a) provides,

In any action, the court may in its discretion direct the
attorneys for the parties and any unrepresented parties to appear
before it for a conference or conferences before trial for such
purposes as (1) expediting the disposition of the action
(2) establishing early and continuing control so that the case
will not be protracted because of |ack of managenent; (3)

di scouragi ng wasteful pretrial activities; (4) inmproving the
quality of the trial through nore thorough preparation, and; [sic]
(5) facilitating the settlenent of the case.

8 Feo R Gv. P. 16(c)(1) provides, "At any conference under this rule
consi derations nmay be given with respect to (1) the fornulation and
sinplication of the issues, including the elimnation of frivolous clains or
def enses[.]"

® Feo. R Gv. P. 16(e) provides,

After any conference held pursuant to this rule, an order shall be
entered reciting the action taken. This order shall control the
subsequent course of the action unless nodified by a subsequent
order. The order following a final pretrial conference shall be
nodi fied only to prevent manifest injustice.

(continued...)



In light of the pretrial order's purpose of narrow ng the
i ssues, this court has held that the party with the burden of proof

wai ves any clainms not included in the pretrial order. See Pacific

Indem Co. v. Broward County, 465 F.2d 99, 103 (5th Gr. 1972)

("The failure to indicate in the pre-trial order that an issue
remains to be resolved at trial usually precludes the offer of
proof on the issue at trial))to the detrinent of the party who has

the burden to prove the issue."); see also Valley Ranch Dev. Co. v.

EDIC, 960 F.2d 550, 554 (5th Cr. 1992). Under this principle,
FDIC may have waived its right to a jury trial on liability and
damages.

It does not follow, however, that in this case the FDI C had
conpl etely wai ved i ssues not included in the pretrial order. G ven
the facts that (1) the district court in the first trial had
granted summary judgnent on the issues of liability and damages,
(2) the only issue that went to trial in the first instance was
commerci al reasonabl eness, and (3) the only issue addressed in our
opi ni on on appeal was conmerci al reasonabl eness, the district court
acted reasonably to assune that the only issue to be retried was
the sol e issue of commercial reasonabl eness.

Further, it seens that under these circunstances, it was not
an abuse of discretion for the district court to require |less than
strict adherence to a pretrial order that appreared to be based

upon a m sunderstanding. |In these circunstances, each party m ght

(...continued)



reasonably have believed that the other party had accepted the
district court's earlier disposition of these questions. Wen the
plaintiff indicated otherwise, only after the pretrial conference,
the district court did not abuse its discretion by ruling that the
summary judgnent notion was pending on these issues and that it

woul d di spose of them after trial.

V.

As a threshold matter, the guarantors contend that FDI C shoul d
have refiled its notion in order for the district court to consider
it inthe context of the second trial. W reject this argunent for
two reasons. First, the summary judgnent notion from the first
trial was still pending before the district court. Although the
appellate order reversed certain judgnents and orders of the
district court, it did not affect the validity of notions by the
parties.

Second, the district court could have granted sumrary j udgnment
even if FDIC had not noved for it. As the Court stated in Cel otex

Corp. v. Catrett, 477 U S. 317, 326 (1986), "District courts are

w del y acknow edged t o possess the power to enter sunmary judgnents
sua sponte, so long as the losing party was on notice that she had
to come forward with all of her evidence." (CGtations omtted.)

See also RTCv. Ruqggiero, 994 F.2d 1221, 1226 (7th Cr. 1993) ("The

[ Federal Rules of Civil Procedure] do not forbid a judge to grant
summary judgnent on his own initiative. O course, he can grant

summary judgnent only if the conditions in Rule 56 are satisfied,



but those conditions do not include a requirenent that a party have

requested summary judgnent.") (citations omtted).

VI,

The guarantors next argue that a court cannot consider a
nmotion for summary judgnent once a jury trial has begun. W reject
this argunent as well. The Federal Rules of Cvil Procedure place
no limts on the timng of a ruling on summary judgnent, and we
have found no authority against ruling on a notion for summary
judgnent after trial.

The district court determ ned, albeit after trial, that there
were no genuine issues of material fact regarding liability and
damages. The right to jury trial does not include a right to try
matters about which there is no genuine issue of material fact.
Therefore, it was not error for the district court to rule on
summary judgnent after ajury trial on an issue different fromthat
tried to the jury.

The guarantors cite Estate of Smth v. Tarrant County Hosp.

Dist., 691 F.2d 207, 208 (5th Cr. 1982), in which we held that a
district court could not inplicitly convert a notion to dismss
into a sunmary judgnent notion by considering facts outside the

pl eadi ngs, then rule on the notion wi thout giving notice to the

| osing party. Estate of Smth is inapplicable to this case,
however. The district court did not inplicitly convert a notion to
dismss into a sunmmary judgnent notion. Furthernore, the

guarantors had notice that the district court would rul e on summary
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j udgnent .

VII.

The guarantors assert that FDIC is not a holder or owner of
the note. In order to recover on a guaranty, the FD C nust
establish that (1) the guarantors signed the guaranty agreenent,
(2) the FDIC is the present holder or owner of the note; and (3)
the note is in default. NCNB Texas Nat'l Bank v. Johnson, 11 F.3d

1260, 1264 (5th Gr. 1994).1°

Article 3 of the Uniform Commercial Code ("UCC'), which has
been adopted in Texas in the Texas Business and Comerce Code
governs negotiabl e instrunents such as prom ssory notes. A person
may not sue to enforce a note unless he is a holder or owner of the

note. Jernigan v. Bank One, Texas, N. A, 803 S.W2d 774, 775 (Tex.

App. ))Houston [14th Dist.] 1991, no wit).

The UCC provides that a party who signs a note as a guarantor
must pay the note if it is not paid when due. Tex. Bus. & Covw CopE
ANN. 8 3.416 (Vernon 1968). The UCC does not govern a guaranty

contained in a separate docunent fromthe note.! Even so, we have

10 As for the guaranty issue, the guarantors have admtted that they
guaranteed the note. Both guarantors testified at trial that they had
guaranteed the note. In their appellate brief in the previous appeal, the
guarantors stated, "On June 30, 1982, Brown, Sterman & Associates, Inc., a
Texas Corporation ("BSA"), executed a promi ssory note to Mainland in the
princi pal amount of $4,600,000.00 (the "Note"). . . . Brown and Sterman
officers and directors of BSA, executed personal guarantees for the Note." In
the guarantors' response to FSLIC s notion for sumary judgnment filed in My
1987, they referred to thenselves as "guarantors of the . . . loan" and
"debtors.” As to the default elenent, the guarantors do not dispute that the
note is in default.

1 EDIC v. Nobles, 901 F.2d 477, 480 (5th G r. 1990); Uniwest Mortgage
(continued...)
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relied upon article 3 of the UCC and its interpretive caselaw to
define the words "holder” and "owner" in guaranty enforcenent
cases, even when the guaranty was executed separately. !?

The UCC defines a holder as "a person who is in possession

of . . . aninstrument . . . drawn, issued or indorsed to himor to
his order or to bearer or in blank." TeEx. Bus. & Cov CODE ANN.
§ 1.201(20) (Vernon Supp. 1994). Based wupon the statutory

definition, there are tw requirenents that nust be fulfilled
before a person is a holder of an instrunent. First, he nust prove
he possesses the instrunment.'® Second, the instrument nust be
drawn, issued, or indorsed (1) to him (2) to his order, (3) to
bearer, or (4) in blank.

The note was issued to Miinland, not the FDIC, the FDI C s

order, the bearer, or in blank. The note contains no indorsenments.

(...continued)
Co. v. Dadecor Condom niuns, 877 F.2d 431, 434 (5th Cr. 1989).

12 |'n RTC v. Marshall, 939 F.2d 274, 277 (5th Gr. 1991), we held that
the plaintiff had to establish four elenments in order to prevail in its notion
for sunmary judgnent:

(1) that the note and the guaranty agreenent exist and are valid,
(2) that the [plaintiff] is the present holder or owner of the
note, (3) that the [debtor] defaulted on the note, and (4) that
the [defendant] is |iable under the guaranty agreenent. See,
e.q., Delta Savings & Loan Ass'n, Inc. v. A.CV., Inc., 730 [750]
F. Supp. 759, 761 (MD. La. 1990); ESLIC v. Atkinson-Smith Univ.
Park Joint Venture, 729 F. Supp. 1130, 1132 (N.D. Tex. 1989).

13 Accordi Ng to 5 Rowp A Awersay, Anpersov ov THE UniForv Comveraar Coe § 3-201: 5
(3d ed. 1984),

In order to have the status of holder, the plaintiff nust have
possessi on of the paper. A transferee of a note who has not yet
acqui red possession of it is not the holder of the note and

t heref ore does not have a holder's right to receive paynent of the
not e.

(Footnotes onmtted.)
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Therefore, FDIC is not a holder of the note. See Jernigan,

803 S.W2d at 775-76 (hol ding that possessor of note is not hol der
if possessor is not the original payee and if the note had been
indorsed to a third party).

Even if the FDICis not the holder, it can enforce the note if

it is the owner. Waters v. Waters, 498 S.W2d 236, 240-42 (Tex.

Cv. App.))Tyler 1973, wit ref'd n.r.e.) (holding that owner can
enforce note under the UCC).*® For a party to prove that it is the
owner of a note, it nust prove the transaction through which the
note was acquired. Jernigan, 803 S.W2d at 777 (reasoning that in
determning whether a party ows a note, "[ a] bsent an
i ndorsenent . . . possession nust be accounted for by proving the
transaction through which the note was acquired"); Lawson V.

Financial Am Private Brands, Inc., 537 S.W2d 483, 485 (Tex. G v.

App.))El Paso 1976, no writ).15
Odinarily, an affidavit by the FDIC s custodi an of records
that the FDIC is the owner of the note is sufficient on a notion

for sunmary judgnent. A custodial affidavit is insufficient,

14 Al'though there is sone authority that a federal receiver may
automatically qualify for hol der status under certain circunstances, see Bryan
v. Bartlett, 435 F.2d 28, 34 (8th Cr. 1970) (SEC equity proceeding under the
federal conmon |aw), we need not reach this issue, as the FDICreceiver is an
owner of the note under the UCC

15 Even though Tex. Buws. & Caw Coe Aw. § 3.201(c) (Vernon 1968) provides
t hat negotiation of a non-bearer instrument "takes effect only when the
i ndorsenent is nade and until that tinme there is no presunption that the
transferee is the owner," a possessor of a non-bearer instrument wthout
i ndorsenent can still establish its right as owner. MWaters, 498 S.W2d at
242.

16 See also Tex. Bus. & Caw Coe Aw. § 3.201, conment 8 (Vernon 1968); id.
§ 3.307, coment 2.
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however, when there is evidence in the record that there is a
legitimate fear that the possessor of the note i s not the owner and

that sone other entity mght |ater demand paynent. RTC v. Canp,

965 F.2d 25, 29 (5th Cr. 1992). Legitinmate fear exists if the
prior owner of the note sold unnaned assets to a third party before
making the transaction through which the note was allegedly
transferred to the party seeking to enforce the note, ED C v.
McCrary, 977 F.2d 192, 195 (5th Cr. 1992) (holding FD C
corporate's custodial affidavit insufficient where FD Creceiver
sol d unnaned assets to both FDI C-corporate and a third party), or
if the note contains an indorsenent to an entity other than the

possessor. Selaiden Builders, 973 F. 2d at 1253-54 (5th Gr. 1992);

Jernigan, 803 S.W2d at 776-77.

To prove the transfer of the note fromMainland to FSLIC, FDI C
attached an affidavit by Leanon, FSLIC s custodian of records,
stating,

The FSLIC in its capacity as sole receiver for NMSA
[ Mai nl and] has succeeded to and retained possession
thereof all records and supporting docunentation in
conjunction with the operation of [Mainland]. The FSLIC
is the current owner and hol der of such records.

| have read the Third Amended Petition in Intervention
for Damages and Rescission, and the FSLIC s Mtion for
Partial Summary Judgnent filed sinultaneously herewth,
and both of said instrunents are true and correct based
upon ny personal know edge and frominfornati on obt ai ned
fromthe books and records of MSA. Attached to both of
such instrunents are true and correct photocopies of
prom ssory notes and unconditional guaranties, the
originals of which are in the possession of the FSLIC.

In order to determne whether this custodial affidavit 1is

sufficient to prove ownership, we nust determ ne whether sumary

14



j udgnent evidence establishes a legitimate fear that FDIC i s not

t he owner of the note.?’

A

The guarantors argue that FDIC may not be the owner because
only seven phot ocopi ed pages of the note have been entered into the
record. The seventh photocopi ed page contains the signature of
Cerald Brown as president of BSA. At the bottom of this page is
the typewitten notation "Page 7 of 8 Pages," thus giving rise to
the possibility that there is a m ssing eighth page containing an
i ndorsenent to a third party. Such an indorsenent would destroy
our faith in the Leanon affidavit as proof of ownership. Selaiden
Bui l ders, 973 F.2d at 1253-54; Jernigan, 803 S.W2d at 776-77.

The Leanon affidavit states that the photocopy in the record
is atrue and correct copy of the actual note in the possession of
FSLIC. W infer fromthis statenent that either there is no eighth
page or that the eighth page is conpletely blank. W therefore
need not consider the possibility that the note was indorsed to a

third party.

B
The guarantors also contend that certain assets of Minland

were transferred to FDIC in its corporate capacity and to the

7 The Leanmmn affidavit establishes that FSLIC was in possession of the
note. Mere possession of a note payable to the order of another is not
sufficient evidence to prove that one is the holder or owner. Canp, 965 F.2d
at 29.
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Al | enpar k Federal Savings and Loan Association ("Allenpark™). The
guarantors, attenpting to i nvoke the McCrary case, argue that there
is alegitimte fear that FDIC as receiver is not the owner of the
not e. In MCrary, the FDIC, as receiver of the original payee,
entered into contracts conveying certain unnanmed assets to FD C
corporate and certain unnaned assets to a third party. 977 F.2d at
193. The court held that the custodial affidavit offered by FD C
corporate was insufficient to prove that FDI C corporate was the
owner of the note because the agreenent to convey unnaned assets to
athird party raised a legitimate fear that FDI C corporate was not
the owner. [|d. at 195.

In this case, by contrast, there is no agreenent transferring
unnaned assets to a third party. The guarantors point us to a
Federal Hone Loan Bank Board nenorandum authorizing FSLIC, as
receiver, to enter into two agreenents to transfer assets to the
Al l enpark and to FSLIC-corporate. But there is no evidence that
the agreenents were actually signed or that the agreenents failed
to specify the assets to be transferred. There being no evidence
inthe record creating alegitimate fear that FDICis not the owner
of the note, we conclude that the Leanon affidavit was sufficient

to prove ownership.

VITI.
The guarantors argue that FDI C has provided no proof of the
applicable rate of interest on the note. The interest rate on the

note is "tw percent (2% per annum above the prinme rate on ninety

16



(90) day | oans to substantial and responsi bl e cormerci al corporate
borrowers in effect at Chase Manhattan Bank, New York, New York

fromtine to tine." The guarantors cite EDIC v. Kralj, 968 F.2d

500, 507 (5th Cr. 1992), in which we held that a note is

negotiable even if its interest rate is set at two percent above

the prime rate charged by Chase Manhattan Bank. Because the
guarantors cite to Kralj, and because Kral] concerned the issue of

negotiability, we assune that the guarantors' position is that the
note i s nonnegoti abl e.
The guarantors' argunent gets them nowhere. First, the

guarantors do not explain why the nonnegotiability of the note

would inprove their legal position. Second, they do not
distinguish the Kralj case, which involved an interest rate

provision simlar, if not identical, to the interest rate in the
note guaranteed by the guarantors. The Kralj court held that the

note was negoti abl e.

| X.
The guarantors <challenge the admssibility of certain
affidavits introduced by FDIC ¥ W have revi ewed t he guarantors'
evidentiary challenges and find no error.

The judgnent is AFFI RVED

GARWOOD, Circuit Judge, specially concurring:

8 |'n addition to the Leanon affidavit, FDIC introduced an affidavit by
Thomas F. Noons, a forner assistant vice-president of Mainland, to verify the
| oan transacti on between BSA and Mai nl and.
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| concur. As to part VII of Judge Smth's opinion, | note
that the FDIC appears in this suit purely in its capacity as sole
recei ver of Minland Savings Associ ation, the nanmed payee in the
note sued on. As such, the FDIC, wholly by operation of |aw,
automatically succeeded to all right, title, and interest which
Mai nl and had in the note. Once the FDI C proved, as it did here,
that it was Mainland's duly appointed sole receiver under the
rel evant statutes, and that the note was payable to the order of
Mai nl and, the FDIC, to establish it was the owner or hol der of the
note, had only to do what Mai nland woul d have had to do had it not
been put in receivership, nanely prove its possession of the note
unendorsed. Cases such as FDICv. MCrary, 977 F.2d 192 (5th Gr.
1992), deal with the very different situation where the FD C sues
in its corporate capacity, claimng to be the transferee of the
note fromthe FDICin its capacity as receiver for the naned payee
in the note. MCrary's concerns are not relevant in the present

cont ext.
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