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Before POLI TZ, Chief Judge, DAVIS and SMTH, C rcuit Judges.
POLI TZ, Chief Judge:”’

Convi cted of conspiracy to possess with intent to distribute
nore than a kilo of heroin, 21 US.C 88 841, 846, and for
distributing heroin within 1000 feet of a public school, 21 U S. C
8§ 860, Victor Bal a appeal s, conplaining of the instructions to the
jury, rulings on evidence, and the adequacy of the evidence. W

affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

DEA agents Paul Roach and Keith Jones, investigating heroin
trafficking in Houston, discovered heroin transactions at Aita's
Beauty Supply. Wbrking undercover Roach secured a heroin sanple
there and was introduced to Vincent Aitaegbebhunu, the owner.
Pretending to be an organi zed crinme figure, Roach arranged for the
purchase of 32 grams of heroin from Aitaegbebhunu for $9000.
Ai t aegbebhunu cl ai red that he could deliver heroin by the kilo and
indicated his willingness to becone Roach's supplier in Houston.

Roach arranged for a purchase of 100 grans. Ai t aegbebhunu
testified that he tel ephoned Bala and asked if he coul d secure 200
gr ans. Bal a agreed to try and later nmet with Aitaegbebhunu at
Aita's giving assurance that he would call his Baltinore contact.
Bal a i nfornmed Aitaegbebhunu shortly thereafter of his ability to
deliver 100 grans but only if Aitaegbebhunu was certain that Roach
woul d be avail able on the appoi nted day. Ai t aegbebhunu cal |l ed
Roach to confirman exchange of 100 grans of heroin for $20, 000 on
Sunday, Decenber 8, 1991 at Aita's. The night before A taegbebhunu
spoke again with Bala to verify the next day's transaction. Bala
t hen advised that his contact was en route to Houston.

On Decenber 8, Aita's was placed under surveillance by DEA
agents who watched Bala and another arrive. Bala told
Ai t aegbebhunu that he did not wish to be seen by the buyer and it
was agreed that he and his contact would stay in the office while
Ai t aegbebhunu concl uded the trade. Bal a wei ghed two cell ophane

bags of heroin on a snmall scal e he had brought and handed the bags



to Aitaegbebhunu. The bags contai ned roughly 100 grans of heroin.

Ai t aegbebhunu awai t ed agents Roach and Jones and joi ned them
in their auto. The exchange took place as the auto was driven
around; the agents took the heroin and gave Aitaegbebhunu $20, 000
in cash. Ai t aegbebhunu returned to Aita's, deducted his $1000
conmi ssi on, and gave Bala the $19,000. Bala handed the noney to
his contact and the two departed.

Bal a testified and asserted his i nnocence, stating the he had
no know edge of heroin but nerely picked up an acquai ntance of his
cousin at the airport and drove himto Aita's and then back to the
airport. The jury concluded otherw se and returned a verdict of
guilty on both counts. The court inposed concurrent sentences of
the mandatory m ninuns of ten years inprisonnent and Bala tinely

appeal ed.

Anal ysi s

Bal a advances several assignnents of error. He first contends
that the district court inproperly instructed the jury by including
a charge on a dism ssed inportation count. The record belies this
claim The trial court did not instruct the jury on an inportation
count. Rather, the court instructed the jury to consider only the
two counts in which Bala was charged, directing it to ignore the
other counts in the indictnent.

Bal a next argues that the court admtted hearsay evidence
before a findi ng was made that he was part of the conspiracy. Bala

contends that without this evidence he could not have been |i nked



to the conspiracy. Bala is in error.! The prosecutor did offer
hear say when on direct exam nation Aitaegbebhunu was asked about a
conversation with Bala's cousin. An objection by the defense was
sustained. The only ot her conversations about which Al taegbebhunu
testified were his conversations with Bala. That was not hearsay. 2
This argunent |acks nerit.

Bal a next conpl ains about the adequacy of the evidence tying
himto the conspiracy. W nust viewthe evidence in the |ight nost
favorable to the jury's verdict and reject sane only i f we concl ude
that no rational jury could have found Bala's guilt proven beyond
a reasonable doubt.® The evidence nust establish an agreenent
between two or nore persons to violate federal drug |aws, Bala's
know edge of, and his voluntary participation in that agreenent.?
These may be proven by circunstantial evidence.?®

It cannot be gainsaid that credibility evaluations lie
peculiarly within the jury's province. The jurors obviously chose
to believe A taegbebhunu whose testinony, if accepted, established
the conspiracy and Bala's willing and material participation

t her ei n.

Fed. R Evid. 801(d)(2)(E); United States v. Bourjaily, 483
U S 171 (1987).

2Fed. R Evid. 801(d)(2)(A).

SUnited States v. Martinez, 975 F.2d 159 (5th Cr. 1992),
cert. denied, 113 S. Ct. 1346 (1993).

“United States v. Gallo, 927 F.2d 815 (5th Cr. 1991).

SUnited States v. Sing, 922 F.2d 1169 (5th Cr.), cert
denied, 111 S.Ct. 2066 (1991).



Bala maintains that he was denied a fair trial because of
agent Roach's repeated wongful representations of personal
know edge of material facts. The trial court was clearly and
under st andably annoyed by the agent's conduct, describing it at a
bench conference as perjury. Al t hough we find reprehensible
Roach's attenpts to clothe his testinony with a value it did not
possess, we are not prepared to annul the jury's verdicts because
of it. When challenged Roach conceded the source of his
informati on and on cross-exam nation defense counsel skillfully
underscored the part of Roach's testinony which was based on his
personal know edge and the part which was not. There was no notion
to strike, no notion for a mstrial, and no request for a special
jury instruction. This assignnent of error is not persuasive.

Finally, Bala contends that the evidence does not establish
that the transaction took place within 1000 feet of a school
because the transfer fromAi taegbebhunu to the agents took place in
the auto as it was being driven at a point nore than 1000 feet from
the identified school. Bala delivered the heroin to Al taegbebhunu
for tender to the undercover agents in Aita's prem ses. A Houston
police officer testified that Aita's was 165 feet fromthe school
Thi s assignnent also |acks nerit.

The convi ctions are AFFI RVED



