IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2372
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
CARLOS LERVA,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CA-H-93-525 (CR-H- 89-365)
~(March 23, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *

Lerma argues that he is entitled to 8 2255 relief because
the district court incorrectly calculated his sentence for counts
1 and 2. "Relief under 28 U S.C A 8 2255 is reserved for
transgressions of constitutional rights and for a narrow range of
injuries that could not have been raised on direct appeal and
woul d, if condoned, result in a conplete m scarriage of justice."

United States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). A

district court's technical application of the sentencing

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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guidelines is not of constitutional dinension. |1d. A
nonconstitutional claimthat could have been raised on direct
appeal, but was not, may not be raised in a collateral

proceeding. United States v. Shaid, 937 F.2d 228, 232 n.7 (5th

Cr. 1991), (en banc), cert. denied, 112 S.C. 978 (1992).

Lerma's argunent that the district court inproperly
cal cul ated his sentence does not raise a constitutional claim
that could not have been resolved on direct appeal. Moreover,
the district court, after considering the nerits of Lerma's
claim determ ned, and an independent review of the record
reveals, that any error in the calculation of counts 1 and 2 was
harm ess because the sentence he received on each of counts 4, 6,
and 50-58 was equal to the sentence inposed for counts 1 and 2.
Accordingly, Lerma has not been subjected to a conplete
m scarriage of justice by the denial of § 2255 relief. See id.
("conplete mscarriage of justice" is proper standard for
anal yzi ng non-constitutional 8 2255 issues that could not have
been raised on direct appeal). The appeal is w thout arguable

merit and thus frivol ous. Howard v. King, 707 F.2d 215, 219-220

(5th Gr. 1993). Because the appeal is frivolous, it is
DI SM SSED. See 5th Cr. R 42.2.



