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PER CURI AM *
BACKGROUND

A grand jury indicted Ronald E. Messner on six counts of bank
fraud, three counts of pledging counterfeit securities, and two
counts of making false statenents to financial institutions. A

jury found Messner guilty on all eleven counts.

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the |egal profession." Pur-
suant to that Rule, the Court has determned that this opinion
shoul d not be publi shed.



According to the presentence report (PSR), Messner obtained
loans fromsix different financial institutions between Septenber
5, 1986 and Decenber 4, 1987. PSR Y 4. 1In a typical transaction,
Messner would sign a security agreenment pledging stock as
collateral for the loan. He also would sign a Federal Reserve Form
U- 1, which certified that the pledged stock certificate was not
counterfeit. Id. Rather than pledging authentic certificates,
however, Messner pledged 34 counterfeit certificates at the six
institutions to collateralize loans, resulting in a loss to the
institutions of $1, 154, 851. Id. at ¢ 5. The counterfeit
certificates represented the stock of LEV Scientific Industries
Limted (LEV), a nedical research conpany traded on the Vancouver
St ock Exchange. 1d. at § 6. In his defense, Messner testified
that he received counterfeit certificates representing 450,000
shares of LEV from Sam Margolis, a M nneapolis stock broker, and
that he did not know the certificates were counterfeit.

The PSR recommended increasing Messner's offense |evel for
obstruction of justice because Messner caused Ti not hy Kohn, a stock
broker with May & O Connor Capital, Inc., Investnent Bankers, to
testify untruthfully to the grand jury. The PSR indicated that
Kohn told the grand jury that he received certificates representing
120, 000 shares of LEV stock fromMargolis through the mail and that
he delivered the certificates to Charles Neff at Texas Capita
Bank- Westwood (TCB), to secure Messner's loan. The certificates

were counterfeit.



At trial, however, Kohn testified that he received the
certificates from Messner rather than Margolis. Kohn stated that
before he gave his grand jury testinony, he contacted Messner to
find out why he had been subpoenaed. Messner told him the
i nvestigation concerned the LEV stock Kohn had delivered to TCB
Kohn said that he did not renmenber the transaction at the tinme and
that Messner told himthe transaction involved stock certificates
Kohn had received from Margoli s.

The PSR al so noted that Messner |eft a recorded nessage for
Kohn shortly before trial in which he told Kohn "keep your chin up,
don't crater, everything is fine." When asked at trial what
significance this remark had, Kohn stated that it indicated to him
that it would be better for Messner if Kohn renmenbered that the
certificates cane directly fromMargolis, not from Messner. Both
Messner and the Governnent objected to the PSR Anmong ot her
t hi ngs, Messner argued that the obstruction of justice increase was
not warranted because Kohn did not lie to the grand jury and his
t el ephone nessage to Kohn was sinply an attenpt to provide support
to an associate. The CGovernnent contended it had established two
grounds for the obstruction increase: (1) Messner encouraged Kohn
to lie to the grand jury and tried to convince Kohn to lie at
trial; and (2) Messner testified falsely at trial in an attenpt to
bl ame Margolis for his crinmes and continued to lie to the probation
of ficer who prepared the PSR The Governnent requested an upward
departure based on Messner's continuous prevarications, and because

it clained that, after trial, Messner conmtted a new crine by



providing a false social security nunber to a bank when he cashed
a $43, 202. 50 check.

An addendumto the PSR indicated that there was insufficient
evi dence to establish that Messner had commtted a new crine with
respect to the check. The probation officer recomended rejecting
Messner's objection to the obstruction i ncrease because Messner had
i nfluenced Kohn's grand jury testinony and had attenpted to
influence his trial testinony. Regarding the Governnent's
contention that Messner testified falsely at trial, the probation
of fi cer observed that the court, having heard his testinony, would
have to evaluate this claim

At sentencing, the district court overruled Messner's
objection to the obstruction increase, stating:

|"'m going to adopt the findings of the [PSR] as to the

facts and |I'm going to adopt the application of the
CQuidelines to the facts, and that includes a finding that

M. Messner obstructed justice when he testified
repeatedly on the stand to things that were not correct,
that were obviously lies, . . . --he fabricated a story
to try to nake excuses for what he had done. I n

addition, it was very clear to ne, fromwatching M. Cohn
[sic] on the stand, that his testinony was conpletely
believable to nme that he had been mstaken in his
testinony to the grand jury because M. Messner had
talked to him about it and had refreshed his nenory
incorrectly, that when he had subsequentl|y t hought about
it and talked to his secretary, it occurred to himthat
thislittle point, what mght seemlike alittle point to
hi mor anybody el se was in fact a big point and, yes, he
had renmenbered it incorrectly. And he received a phone
call, a tape of which was played in the courtroom which
i ndicated very clearly M. Messner was indicating to M.
Cohn [sic] he should stick wth the testinony he had
given at the grand jury. So, | think there are two
i nstances of obstruction of justice which | think takes
it well beyond sinply getting on the stand and saying |
didn't doit. So, I'mgoing to give the two points for
obstruction of justice . . . .



The court sentenced Messner to a total of 37 nonths in prison and
ordered himto pay restitution of $1,154,871.70.
OPI NI ON

On appeal, Messner argues that the district court erred by
i nposi ng the obstructi on enhancenent because: (1) his statenents to
Kohn were anbi guous; and (2) Messner's inaccurate testinony at
trial concerning the origin of the stock certificates resulted from
a mstake or faulty nmenory rather than a willful intent to provide
fal se testinony. Messner al so argues that the district court erred
by failing to make a specific finding as to the materiality of his

testinony as required by United States v. Dunni gan, us

113 S. C. 1111, 122 L. Ed. 2d 445 (1993).
This Court reviews "the sentencing court's factual finding of

obstruction of justice for clear error.” United States v. Tello,

9 F.3d 1119, 1122 (5th Cr. 1993) (footnote omtted). Afindingis
clearly erroneous when, even though there is evidence to support
it, the Court is left with a definite and firm conviction that a
m st ake has been nade. 1d.

Section 3Cl.1 of the CGuidelines provides: "If the defendant
W llfully inpeded or obstructed, or attenpted to i npede or obstruct
the admnistration of justice during the investigation or
prosecution of the instant offense, increase the offense | evel

by 2 levels." US S G § 3CL.1.' The guideline comentary

1Sentenci ng took place in 1993, but the probation officer
applied the 1988 edition of the Guidelines. PSR at § 87. Though
the probation officer did not explain why, it appears that he was
noti vated by Ex Post Facto C ause concerns because the conduct for
whi ch Messner was being prosecuted occurred between Septenber 5,
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identifies as an illustration of the type of conduct to which the
i ncrease applies, "testifying untruthfully or suborning untruthful
testinony concerning a material fact, . . . during a prelimnary or
grand jury proceeding, trial, sentencing proceeding, or any other
judicial proceeding.” 1d., comment. (n.1(c)).

The record supports the district court's finding that
Messner's statenments to Kohn prior to his grand jury appearance
caused Kohn to testify untruthfully. At trial, Kohn testified that
before his grand jury appearance, he spoke with Messner, and
Messner "indicate[d] it would be better for his side if the stock
that | delivered to M. Neff canme from Sam Margolis as opposed to
comng fromhim" Accordingly, at the grand jury proceedi ng, Kohn
testified that he received the LEV stock certificates fromMargolis
rather than Messner. At trial, however, Kohn testified that
Messner had delivered the stock to himat his office and that his
testinony to the grand jury was incorrect. Kohn explained his
m stake by stating that early in 1988, Messner "planted a seed in
my mnd . . . [t]hat the stock came from Sam"” He further
testified that he had not prepared before his grand jury
appearance, that he had not thought about the events for four
years, and that he had spoken wth Messner just before he
testified. After reviewing his files, speaking with his forner
secretary, and reflecting on the events, Kohn testified that he
recal l ed what actually transpired. The question of where the stock

certificates cane fromwas materi al because Messner cl ai ned that he

1986 and Decenber 4, 1987



had unknow ngly used counterfeit securities which he had received
from Margolis.
This evidence is sufficient to support the increase. I n

United States v. Gaves, 5 F.3d 1546, 1555 (5th Cr. 1993),

petition for cert. filed, (U S. Jan. 18, 1994) (No. 93-1212) this

Court affirmed a 8 3Cl.1 increase based on evidence that the
defendant nmet with his accountant after the accountant testified
before the grand jury to learn the substance of that testinony.
The defendant then contacted an associate and instructed himto
relay the informati on concerning the accountant's testinony to his
brot her, who was al so involved inthe crine and likely to be called
totestify to the grand jury. The defendant wanted to ensure that
the associate's brother's testinony would be consistent with the
accountant's. Though the record did not indicate whether the
brother testified falsely in his grand jury appearance, this Court
determ ned that the district court could have reasonably inferred
t hat defendant was attenpting to suborn perjury. |d. The Court
observed that the district court could have surm sed that the
purpose of the defendant's action was not to ensure that the
brother's testinony was consistent wth the accountant's on
truthful matters. 1d.

Here, Messner's statenents to Kohn caused him to testify
untruthfully to the grand jury. Therefore, the case for the
increase i s stronger than in Graves. Moreover, because the finding
concerni ng Kohn's grand jury testinony is sufficient to support the

enhancenent, the Court need not address Messner's renaining



cont enti ons. See United States v. ol df aden, 959 F.2d 1324, 1331

(5th Gir. 1992).
AFFI RVED.

wj |\ opi n\ 93-2369. opn

o 8



