UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2361
Summary Cal endar

JEFFERY HOQzDI SH,
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Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 93- 24)

(Decenmper 2, 1993)

Before POLI TZ, Chief Judge, KING and WENER, Ci rcuit Judges.
PER CURI AM *

Jeffery Hozdi sh appeals the 28 U S.C. § 1915(d) dism ssal of
his in forma pauperis, pro se civil rights conplaint that the
Harris County, Texas district clerk and court reporter

unconstitutionally denied him a free copy of the record of his

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



crimnal proceedings and failed to include particular itens

therein. W affirm

Backgr ound

Hozdi sh pleaded nolo contendere to three state counts of
aggravat ed sexual assault on his children and was sentenced to
three concurrent 50-year terns of inprisonnment. He unsuccessfully
appeal ed his conviction and was sim larly unsuccessful in tw state
applications for habeas relief. W recently affirnmed the rejection
of a federal habeas petition in which he clainmed that he had
di scovered new evi dence.?

The instant section 1983 action is based on the refusal of
Kat herine Tyra, the Harris County district clerk, and Jennifer
Sl essinger, the court reporter for the state district court, to
provi de Hozdish with a free copy of the transcript of his state
court crimnal proceeding and to include therein certain itens.
Hozdi sh opines that if that record were produced he would find the
"new evi dence" needed to support his thus far unsuccessful habeas
petitions.

The district court dismssed the civil rights suit as

frivolous under 28 U S.C. 8§ 1915, finding that Hozdish failed to

The "new evi dence" ostensibly is conposed of several letters
witten in 1988 by his children, the victinms of his sexual
assaults, indicating that they did not want to testify agai nst him
Hozdi sh has di rected nunerous requests for information relating to
these letters to the state child protective services office and
filed several notions with the state district court and has been
told either that those records are sealed or that they do not
exi st .



all ege deprivation of a federal right. Noting nultiple prior civil
rights filings, the trial court assessed a sanction of $75 and
directed the district clerk to refuse any further filings from

Hozdi sh until that sanction is paid. Hozdish tinely appeal ed.

Anal ysi s

Adistrict court may dism ss an in fornma pauperis conpl aint as
frivolous if it lacks an arguable basis in fact or law.?2 W review
section 1915(d) dismssals with deference, reversing only for an
abuse of discretion.?

To be valid, a section 1983 conpl aint nust assert deprivation
of a right secured by the Constitution or federal |aws.* Hozdish
asserts that the clerk and court reporter's denial of a free
transcri pt deprived hi mof equal protection and due process rights.
This contention has no |egal basis. There is no constitutiona
mandat e t hat one pur sui ng post-conviction collateral relief nust be
provided a free copy of his state court crimnal trial record.?®

Hozdi sh also maintains that the clerk and court reporter
denied him access to the courts by failing to include certain
letters fromhis childrenin the record. For this claimto succeed

Hozdi sh must show legal prejudice.® He cannot establish such

2Denton v. Hernandez, us , 112 S. . 1728 (1992).
SMoore v. Mabus, 976 F.2d 268 (5th Gr. 1992).

‘“Evans v. City of Marlin, Tx., 986 F.2d 104 (5th Gr. 1993).
Smith v. Beto, 472 F.2d 164 (5th Cr. 1973).

Brewer v. WIlkinson, 3 F.3d 816 (5th Cr. 1993).
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Even if Hozdi sh presented evidence that his victins did not want to
testify at trial that would not undermne his conviction on the
nol o contendere plea which has been found to be validly entered.
Hozdi sh cannot nake the requisite showi ng of |egal prejudice.

Hozdi sh raises several contentions for the first tine on
appeal. They were not presented to the trial court; we may not
consi der them?’

Hozdi sh appeals the sanction inposed by the district court.
He has filed nunerous frivolous actions and previously has been
warned. The district court's sanction is appropriate.?®

Hozdi sh separately noves for discovery and alleges error in
the dism ssal of his section 1983 suit prior to either discovery or
an evidentiary hearing. No constitutional violation has been
al l eged and neither a hearing nor discovery could yield a legally
cogni zabl e claim The notions are denied, as is the notion to
consolidate this appeal wth the now concl uded appeal on the habeas
petition.

Mbti ons DEN ED; di sm ssal AFFI RVED

‘Beck v. Lynaugh, 842 F.2d 759 (5th Cir. 1988).
8See Smith v. Mcd eod, 946 F.2d 417 (5th Gr. 1991).
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