IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2358
Conf er ence Cal endar

ROBERT FRANKLI N CALDWELL
Pl ai ntiff-Appellant,
vVer sus
| NTERNAL AFFAI RS OFFI CE
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CA-H 93-453
~(March 22, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *

A conplaint filed in forma pauperis can be dism ssed sua

sponte if the conplaint is frivolous. 28 U S.C. § 1915(d); Cay
v. Estelle, 789 F.2d 318, 323 (5th Cr. 1986). A conplaint is

frivolous if it lacks an arguable basis in law or fact. Ancar v.

Plasma, Inc., 964 F.2d 465, 468 (5th Gr. 1992). This Court
reviews the district court's dism ssal for an abuse of

di scretion. 1d.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Robert Franklin Caldwell argues that the district court
prematurely dism ssed his conplaint without a Spears hearing. A
district court is not required to conduct a Spears hearing before

dismssing an | FP conplaint as frivolous. Geen v. MKaskle, 788

F.2d 1116, 1120 (5th GCr. 1986).

To obtain relief under section 1983 a plaintiff nmust prove
that he was deprived of a Constitutional right or federal
statutory right and that the persons depriving himof that right
acted under color of law. Hernandez v. Maxwell, 905 F.2d 94, 95

(5th Gr. 1990). In his conplaint and on appeal Caldwell alleges
only that the investigation into his allegations of excessive
force was insufficient. He does not allege that excessive force
was used agai nst himor that he was puni shed wi t hout due process.
At nost Caldwell alleges that the Internal Affairs Ofice failed
to conply with TDCJ-ID rules, but an alleged violation of prison
regul ati ons wi thout nore does not give rise to a constitutional

violation. Hernandez v. Estelle, 788 F.2d 1154, 1158 (5th Cr

1986). The district court did not abuse its discretion by
di sm ssing the conplaint as frivol ous.

AFFI RVED.



