IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2345

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,
ver sus
MOHAMED | BRAHI M KHALI D,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CR H 91 214 1)

(Novenber 14, 1994)
Bef ore GARWOOD, JOLLY, and STEWART, Circuit Judges.
E. GRADY JOLLY, Circuit Judge:”

Effective February 1, 1986, the United States inposed an
enbargo on trade with Libya. Based on a prior investigation into
violation of this enbargo, United States Custons Service agents
obt ai ned search warrants to search Mbhaned |brahim Khalid' s honme
and office for certain classes of docunents relating to his alleged

illegal business with Libya. Follow ng execution of these search

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



warrants, the district court, pursuant to Rule 41(e) of the Federal
Rules of Crimnal Procedure, ordered the governnent to return
Khalid's property and to retain copies of only those docunents
relating to Khalid' s business with Libya. There was no appeal from
this order. Khalid was, subsequently, indicted on several counts
of trading with Libya in violation of the enbargo on trade.
Thereafter, the district court (a different judge from the Rule
41(e) hearing) granted Khalid's notion to suppress all evidence
seized during the searches on grounds that the warrants were
facially overbroad, that the searches exceeded the scope of the
warrants and therefore, the evidence was seized in violation of
Khalid's Fourth Anmendnent rights. The governnment brings this
interlocutory appeal seeking to reverse the district court's
suppression ruling.
I

The National Ol Corporation (the "NOC'), an entity owned by
the Libyan governnent, sent the defendant, Khalid, to Texas to
manage a subsidiary of the NOC, Umm Al - Jawaby Petrol eum Co. (" Urm
Al - Jawaby") . Effective February 1, 1986, however, the business
climate for the NOC changed drastically when the United States
i nposed an enbargo on trade wth Libya basically prohibiting any
business with or in Libya. In response to this situation, Khalid

formed Lexford International! supposedly to provide consulting

Lexford International was fornmerly Lexford Enterprises. The
warrant was issued to cover docunments under either nane, but for



services for the NOC and Umm Al-Jawaby as they wound down
operations in the United States.

Based on the affidavit of a Custons Service agent attesting to
evi dence of Khalid's continuing business with Libya in violation of
the enbargo, a magi strate judge issued two warrants for the search
and seizure of several classes of itens, first for Khalid s hone

and, second for his business.? On April 22, 1991, Custons Service

ease of reference, we wll refer to Lexford International as
collectively Lexford International/Lexford Enterprises.

2These identical warrants authorized the agents to search for
and sei ze:

(1) any and all correspondence, tel exes, facsimles, contacts,
records, notes, |ledgers and purchase orders transmtted or
recei ved bet ween Mohaned Khal i d (Lexford I nternational/Lexford
Enterprises), Umm Al -Jawaby GO1I Service Co. LTD, ACM
International Inc., KMG International Supply LTD., the
gover nnent of Libya, or any other person or corporation acting
as an agent or subsidiary of the Libyan Governnent, or any
ot her person or corporationinvolved intransactions involving
the diversion of oilfield equipnent, or any other goods,
services or technology fromthe U S. to Libya.

(2) any and all passports in the possessi on of Mohaned Khal i d;

(3) any and all bank correspondence, bank wire instructions,
letters of credit and cashiers checks transmtted or received
between Mohaned Khalid (Lexford [International/Lexford
Enterprises), Umm Al -Jawaby Q1 Service Co. LTD, ACM
International Inc., KMG International Supply LTD., the
gover nnent of Libya, or any other person or corporation acting
as an agent or subsidiary of the Libyan Governnent, or any
ot her person or corporation involvedintransactions involving
the diversion of oilfield equipnent, or any other goods,
services or technology fromthe U S. to Libya.

(4) any and all recoverable and readabl e data existing in the
hard di sk drive of conputers and fl oppy di sks which relate to
correspondence or busi ness transacti ons bet ween Mohaned Khal i d
(Lexford International/Lexford Enterprises), UmAl - Jawaby O |



agent s executed the warrants and sei zed countl ess docunents | ocat ed
t hroughout his hone and office. Beginning on April 23, 1991, the
district court, on Khalid s notion, held a series of Rule 41(e)
hearings for the return of his property.® As a result of these
hearings, the court granted Khalid's notion to the extent the

warrants were "excessively executed," which he terned a prelimnary
finding. The court directed the governnment to return the origi nal
items to Khalid but allowed the governnent to retain copies of the
docunents that related to dealings with Libya. There was no appeal
taken fromthis order.

On Decenber 12, 1991, Khalid was indicted on several counts
related to the violation of the trade enbargo with Libya. This
crimnal case was assigned to a different judge. On March 5, 1992,

Khalid noved to suppress the evidence seized in the searches.?

Al t hough the district court did not hear any testinony on

Service Co. LTD, ACMInternational Inc., KMG Internationa
Supply LTD., the governnent of Libya, or any other person or
corporation acting as an agent or subsidiary of the Libyan
Governnent, or any other person or corporation involved in
transactions i nvol ving the diversion of oilfield equipnent, or
any other goods, services or technology from the US. to
Li bya.

A Rule 41(e) hearing is conducted by the district court on
nmotion of a party aggrieved by an unl awful search and sei zure or by
deprivation of property. FeD. R CRM P. 41(e) (1994). The court
can return property to the party entitled to | awful possession of
the property. |d.

“Khalid joined in the notion to suppress filed on February 28,
1992, by one of his co-defendant's. This co-defendant is not a
party to this appeal.



suppressing the evidence, the court took judicial notice of the
transcript of the Rule 41(e) hearing. The court then granted
Khalid's notion to suppress all the evidence seized fromKhalid's
home and office. The court held that although probable cause
existed for issuance of the warrants, the warrants were
nevertheless facially overbroad. The court further held that the
agents sei zed evi dence beyond the scope of the warrants. Finally,
the district court denied the governnment's notion for
reconsi deration, which requested the right to present evi dence and
conduct an oral hearing. The governnent brings this interlocutory
appeal from the district court's ruling suppressing all of the
evi dence sei zed during the searches.
|1

We review a district court's findings of fact on a notion to

suppress for clear error and its wultinmate determ nation of

r easonabl eness under the Fourth Anmendnent de novo. Uni ted States

v. Hill, 19 F.3d 984, 987 (5th Gr. 1994), cert. denied, 115 S. Ct.
320 (1994).

To determ ne whether the district court properly suppressed
all the evidence obtained during the searches, we nust consider
first whether the warrants were facially defective and finally
whet her the searches were inproperly conducted through sei zure of
evi dence outside the scope of the warrants.

A



The district court held that the warrants were facially
overbroad for two reasons. First, the warrants failed to establish
a tine franme for the docunents sought, allowing the agents to
"scour the honme and office for any information that mght [|ink
Khalid to Libya." Second, the warrants failed to define the
limtations of the seizure, permtting the agents latitude to
"enpty the house and office, including the garbage, in boxes and
sort through it at Custons' convenience." The governnent contends
that the warrants were not facially overbroad. The gover nnment
argues that the warrants were sufficiently specific so as to neet
the Fourth Amendnent's requirenent of particularity in describing
the itens seized. See U S Const. anmend. |V (warrant nust
"particularly describ[e] the place to be searched and the persons
or things to be seized").

The Fourth Amendnent prohibits search warrants that permt "a

general , exploratory rummagi ng i n a person's belongings." WIIlians

v. Kunze, 806 F.2d 594, 598 (5th G r. 1986) (quoting Coolidge v.

New Hanpshire, 403 U.S. 443, 467, 91 S. (. 2022, 2038, 29 L.Ed.2d

564 (1971)). The description contained in the warrant nust permt
the searching officer reasonably to know what itens are to be

sei zed. United States v. Beaunont, 972 F.2d 553, 560 (5th GCir.

1992), cert. denied, 113 S C 2384 (1993). Where, however,

specific particularity is inpossible, a general description of the
types of itens to be seized can be sufficient. WIIlians, 806 F.2d

at 598. In this case, the warrants and acconpanyi ng attachnents



sufficiently describe the types of itens to be seized by the agents
under the circunstances.® See supra note 2. The types of itens
described in the warrants included generally, all passports in
Khalid's possession, and all gener al correspondence and
communi cation, all bank correspondence, and all correspondence on
a conmputer hard drive and floppy disks between Khalid, Lexford
| nt ernati onal , Umm Al - Jawaby, and the Libyan governnent.
Consequently, the warrants clearly and particularly identify
general categories of itens having a relation to the alleged
illegal business conducted with Libya in violation of the enbargo
by Khalid, Lexford International, or anyone else involved in the
di version of goods fromthe United States to Libya. Furthernore,
the failure of the warrants to specify an explicit tinme for the
docunent s sought is not al one conclusive as to the validity of the
warrants. The agents conducting the search could infer the tine
frame for the docunents sought from the nature of the charges
agai nst Khalid--illegal diversion of goods fromthe United States
to Libya in violation of the trade enbargo that had been i nposed in

February 1986. Docunents having no relationin tinme to the crines

The affidavits establishing probable cause to issue the
search warrants were submtted to the magistrate judge for
consideration, but remained sealed from that point until the
suppression hearing. Because the affidavits were not attached to
t he warrants when executed, we will not consider the effect of the
affidavits on the validity of the warrants. See Beaunont, 972 F. 2d
at 561 (finding affidavit nmay be used to clarify anbi guous warrant
but "affidavit nust be attached to the warrant so that the
executing officer and the person whose prem ses are to be searched
both have the information contained in the warrant").




charged would be necessarily excluded from the interest of the
agents. W find that the descriptions contained in the warrants
were sufficient to allow a reasonable officer to determ ne which
items were within the scope of the warrants, even absent an
explicit tinme limtation. Consequently, we hold that because the
warrants' descriptions neet the particularity requirenent of the
Fourth Amendnent, the warrants are facially valid. W reverse the
district court's finding that the warrants are general warrants.®
B

We turn now to consi der whet her the searching agents properly
executed the warrants and seized only itens within the scope of the
warrants.’ The district court held that the agents treated the
warrants as general warrants and seized evidence in an "unbridl ed

and unabashed" nmanner.?® Yet, our review of the record shows that

®Because we hold that the warrants are facially valid, we need
not address the governnent's argunent concerning the agents' good
faith reliance on the warrants. See United States v. Leon, 468
U S. 897, 922, 104 S. . 3405, 3420, 82 L.Ed.2d 677 (1984) (holding
evidence is not suppressed if officer acted in objective reliance
on search warrant later found to be defective).

The governnent contends that, assumng the warrants were
facially overbroad, the district court should have severed the
invalid portion of the warrants and suppressed only those itens not
supported by probable cause. Because we have found that the
warrants were facially valid and not overbroad, we w Il not address
the nerits of severing the invalid portion of the warrants and the
resul ti ng suppression of that evidence. See United States v. Cook,
657 F.2d 730, 734 (5th Gr. 1981).

8The Custons' agents seized itens from throughout Khalid's
home and busi ness, including a Christmas card froma bank, freshly
printed business cards, Khalid's tax returns and naturalization
certificate, a conputer and nonitor, and a package of blank



all docunents seized by the agents that related to Khalid's export
busi ness were relevant to the scope of the investigati on conducted
and crinmes charged. However, seizure of Khalid' s personal effects
was not authorized by the warrants.?®

"[U nder the "severability' doctrine, items that areillegally
sei zed during the execution of a valid warrant do not affect the
adm ssibility of evidence legally obtained while executing the

warrant." United States v. Ham |l ton, 931 F. 2d 1046, 1054 (5th Gr

1991). Consequently, if a court finds that certain itens were
illegally seized, even though the warrant itself was not facially
defective, the admssibility of the other leqgally seized itens is
unaffected.® Hanmilton, 931 F.2d at 1054.

purchase orders. Apparently, Khalid commngled nmany of his
busi ness and personal files nmaking seizure of only those docunents
relating to his export business difficult. Addi tionally, the

agents could not copy nor access the files contained on Khalid's
conput er necessitating seizure of the entire conputer and nonitor.

¢ note, however, that this issue appears to be |largely noot
as the governnent has returned a nmajority of the seized itens to
Khal id, pursuant to the district court's Rule 41(e) order.

oKhal id argues that the "flagrant di sregard" exception to the
doctrine of "severability" should operate to exclude all evidence
obtained during this search. Although this exception has been
advanced by sone circuits to limt the scope of adm ssibility when
agents search with disregard for the terns of the warrant, we have
not adopted such a theory. See United States v. Wllians, 919 F. 2d
1451, 1461 (10th G r. 1991) (suppressing all evidence obtained in
search conducted in flagrant disregard of terns of warrant), cert.
denied, 499 U S. 968 (1991); United States v. Whagneux, 683 F.2d
1343, 1354 (11th Gr. 1982) (finding doctrine of severability
applies except when officers act with "flagrant disregard" for
terms of warrant), cert. denied, 464 U S. 814 (1983). Because we
find no evidence in the record to support the argunent that the
agents indiscrimnately and randomy seized itens in Khalid's




We hold that, under the rule established in Hamlton, the
district court erred in suppressing all the evidence seized in the
sear ches. The valid warrants broadly authorized seizure of
basi cally any docunents between Khalid, Lexford International, Urm
Al - Jawaby, the Libyan governnent or any other person involved in
the diversion of goods fromthe United States to Libya. One agent
involved in the search testified during the Rule 41(e) hearings
t hat because Khalid was involved in the transshi pnent of goods to
Li bya, the agents seized all docunents relating to exports on the
belief that Khalid's entire export business involved diversion of
goods to Libya. W agree that the warrants authorized seizure of
all docunents related to Khalid' s export business located in his
home or office. This conclusion would seem to be the only
reasonabl e one given the nature of the charges against Khalid and
hi s met hod of concealing his alleged illegal trade with Libya. The
agents, however, seized not only docunents covered by the warrants
concerning Khalid's export business, but also personal itens
falling outside the scope of the warrants. Still, Khalid presented
no evidence to support a conclusion that the agents acted with

total disregard for the terns of the warrant. Accordingly, only

personal itenms seized by the agents outside the scope of the
warrants should be suppressed. Consequently, we remand for a

determ nati on of which itens were covered under the descriptions in

office and honme, we decline the opportunity to adopt this
excepti on.

-10-



the warrants and acconpanying affidavits and thus were properly
seized. In accordance with this determ nation, only the renmai ning
itenms shoul d be suppressed.
|V

In conclusion, we reverse the district court's judgnent
suppressing all the evidence sei zed during these searches. W hold
first that the warrants facially neet all constitutiona
requi renents but, second, that the warrants were inproperly
executed by the agents. Yet, we enphasize that all business
records related to Khalid' s export business are within the scope of
the warrants, and only those itens associated with Khalid's
personal matters are to be suppressed. Accordingly, we remand this
case to the district court to exclude only evidence seized that is
not within the terns of the warrants. For the foregoing reasons,
the judgnment of the district court is AFFIRVED i n part and REVERSED
and REMANDED in part for further proceedi ngs consistent with this
opi ni on.

AFFI RVED in part, REVERSED and REMANDED in part.
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