UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-2331
Summary Cal endar

ALBI N J. DRABEK,
Pl ai ntiff-Appellant,

VERSUS

GERALD G LARSON, Director,
Ceneral Services Departnent,
City of Houston, KATHRYN J.
VWH TM RE, Mayor, City of
Houston, and CI TY OF HOUSTON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas
(91- CV-2462)

(Cctober 5, 1993)

Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Plaintiff-Appellant Al bin J. Drabek appeals the district
court's dismssal of his suit against Gerald G Larson, Kathryn

J. Whitmre, and the Gty of Houston (the Gty) for insufficiency

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



of service of process. Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

Drabek filed a conplaint with the Equal Enpl oynent
Qpportunity Comm ssion (the EECC) all egi ng enpl oynent
discrimnation by the Cty. On June 1, 1991, he received a
Notice of Right to File Civil Action fromthe EEOCC, which
entitled himto sue within ninety days of that date.! He filed
the instant suit alleging enploynent discrimnation eighty-nine
days | ater, on August 29, 1991.

Drabek initially nanmed Larson and the Gty as defendants.
At one tine, Larson had been enployed by the City as the Director
of its General Services Departnent. Apparently unbeknownst to
Drabek, Larson quit working for the City several nonths before
Drabek filed this suit. Additionally, the Gty had abolished the
position of Director of General Services Departnent prior to the
filing of this suit. Drabek's original conplaint did not specify
whet her he was suing Larson in his private or official capacity.

Drabek did not immediately attenpt to serve the defendants,
despite the requirenent of Rule 4(j) of the Federal Rules of
Civil Procedure? that he serve themw thin 120 days of filing the
conplaint. He did, however, anmend his conplaint 117 days |ater

on Decenber 24, 1991 to add Whitmre as a defendant. Witmre

1 42 U.S.C. § 2000e-5(f)(1).

2 Al reference to the Rules are to the Federal Rul es of
Cvil Procedure unl ess ot herw se not ed.

2



was the mayor of the City, but the anended conplaint did not
speci fy whether she was being sued in her individual or official
capacity. Neither did it specify in what capacity Larson was
bei ng sued.

Drabek subsequently engaged a private process server to
serve the defendants. The private process server mailed the
sumons and copies of the conplaints to Larson, Wiitmre, and the
City Attorney for Houston by certified mail. The return receipts
for the mailings addressed to Larson and Whitmre show that they
were signed for on Decenber 27, 1991, 120 days after Drabek filed
his original conplaint. Both receipts appear to have been signed
by the sanme person, but that signature is not |egible. The
receipt for the miiling to the City Attorney shows that it was
signed by the sane person, but on Decenber 31, 1991.

The defendants noved to dismss for insufficiency of service
of process. Witmre alternatively noved to dismss for want of
jurisdiction because Drabek had not sued her within 90 days of
the date of his right to sue letter. The district court
subsequently granted these notions to dism ss.® Drabek neither
moved for additional tinme under Rule 6(b) to perfect service nor
sought a finding of good cause for extension of tinme under Rule
4(j). He did, however, tinely appeal.

I

3 Although neither the district court's Final Judgment nor
its underlying Oder specify whether the dismssal was with
prejudice, Rule 4(j) specifies that such dism ssal shall be
W t hout prejudice. Accordingly, we shall treat the instant
di sm ssal as w thout prejudice.



ANALYSI S

Drabek argues that the district court's dismssal of his
suit under Rule 4(j) was erroneous. That rul e provides:

If a service of the summobns and conplaint is not nmade

upon a defendant with 120 days after the filing of the

conpl aint and the party on whose behalf such service

was required cannot show good cause why such service

was not made within that period, the action shall be

di sm ssed as to that defendant w thout prejudice upon

the court own initiative wwth notice to such party or

upon notion.*
"When service of process is challenged, the serving party bears
the burden of proving its validity or good cause for failure to
effect tinely service."® On appeal, Drabek makes no attenpt to
argue that he had good cause for failure to effect tinely
service; instead his sole argunent is that he in fact properly
served the defendants. W review the dism ssal of a suit under
Rule 4(j) for abuse of discretion.®

As different nmethods of service are required for different
defendants, ” our analysis necessarily begins with the
identification of the defendants to the instant action. Drabek
eventual |y naned three parties as defendants: Larson, Wiitmre,

and the City. W consider each in turn.

The City obviously falls into the category of defendants

“ Fed. R Cv. P. 4(j).

5> Systens Signs Supplies v. United States Departnent of
Justice, 903 F.2d 1011, 1013 (5th Gr. 1990) (citations omtted).

6 |d. at 1014; MDonald v. United States, 898 F.2d 466, 468
(5th Cir. 1990).

" See Fed. R Civ. P. 4(d).



identified in Rule 4(d)(6): "a state or nunicipal corporation or
ot her governnental organization thereof."® The rel evant
classifications of Larson and Wiitmre are | ess obvi ous.

Dr abek' s pl eadi ngs consistently descri be Larson as the Director
of the General Service Departnent of the Cty of Houston.

Li kewi se, his pleadings consistently identify Whitmre as the
Mayor of the Gty of Houston. Nowhere in his pleadings, however,
does Drabek specify whether he is suing Larson or Whitmre in
their personal or official capacities.

The Suprenme Court instructs that suits against an official
in his personal capacity "seek to inpose personal liability upon
a governnental official for actions he takes under color of |aw
O ficial-capacity suits, in contrast, represent only another way
of pleading an action against an entity of which the officer is
an agent."® A suit against an official in his official capacity
"I's not a suit against the official personally, for the real
party in interest is the entity."?°

I f a conpl aint does not specify whether an official is being
sued personally, in an official capacity, or both, "the course of
proceedings . . . typically will indicate the nature of liability

sought to be inposed."' Such is the case with the instant suit.

8 Fed. R Cv. P. 4(d)(6).

9 Kentucky v. Graham 473 U.S. 159, 165 (1985) (internal
quotation and citation omtted).

0 1d. at 166.

111d. at 167 n. 14 (internal quotation and citation
omtted).



Drabek' s response to the defendants' notions to dism ss
established that he was only suing Larson and Wiitmire in their
official capacities. He repeats this assertion in his brief on
appeal . Consequently, the Gty is the only true defendant to
Drabek's suit. Thus nam ng Larson and Whitmre, in their
official capacities only, was purely surplusage and of no nonent
to the instant suit.??

Rul e 4(d) provides in pertinent part that service shall be
made as fol |l ows:

(6) Upon a state or nunicipal corporation or other

gover nnental organi zation thereof subject to suit, by

delivering a copy of the summobns and of the conplaint

to the chief executive officer thereof or by serving

t he summons and conplaint in the manner prescribed by

the law of that state for the service of sunmons or

ot her process upon any such defendant. 3

Drabek did not conply with the first nmethod of service
prescribed in this rule (the federal nethod) as it does not
aut hori ze service by mail on nunicipal corporations.* n
appeal, he makes no pretense to have conplied with this federal
met hod, but instead clains to have served the defendant properly
under the second nethod prescribed by Rule 4(d)(6), i.e., in the

manner prescribed by Texas | aw for service upon such a defendant

(the state nethod).

2 See id.
bring official-
of ficials").

(holding that "[t]here is no |longer a need to
capacity actions against |ocal governnent
13 Fed. R Cv. P. 4(d)(6).

14 Norlock v. Cty of Garland, 768 F.2d 654, 656 (5th Cr
1985) .




Unfortunately for Drabek, though, he did not raise this
claimin the district court. The general rule in this circuit is
that a claimnot presented to the district court wll not be
considered for the first tinme on appeal . Yet even if Drabek
had properly presented this claimto the district court, he would
fail for it is a claimwthout nerit.

Al t hough the Texas Rules of G vil Procedure (the Texas
Rul es) do not expressly prohibit serving cities by nmail, they do
mandate that "[u]lnless the citation or an order of court

otherwi se directs, the citation shall be served by any person

aut hori zed by Rule 103.% Texas Rule 103 in turn provides:

"Citation and other notices nmay be served anywhere by (1) any
sheriff or other person authorized by law or, [sic] (2) by any
person authorized by law or by witten order of the court who is
not |ess than ei ghteen years of age."?'’

Drabek's private process server was not authorized by either
law or a witten order of the court to serve the defendants.
Consequently, Drabek failed to serve the summopns and conplaint in
"the manner prescribed by the law of that state for the service

of summons or ot her process upon any such defendant."?8

15> H& F Barge Co. v. Garber Bros., Inc., 534 F.2d 1103,
1104 (5th Gr. 1976); Martin v. MV War Admral, 507 F.2d 1093,
1096 (5th Gir. 1975).

1 Tex. R CGv. P. 106(a) (enphasis added).

7 Tex. R Cv. P. 103.

1 Fed. R CGv. P. 4(d)(6). Further, 8 17.024 of the Texas
Cvil Practice and Renedi es Code, which governs service on
political subdivisions, does not appear to allow service on such

7



Finally, Drabek argues that the court should allow himto
conbi ne the nost favorable elenments fromthe federal and state
nmet hods for service of process into a hybrid nmethod, under which
his service could be upheld. W are |oathe to engage in judicial
| egislation, yet that is what would be required to confect the
rul e suggested by Drabek. Besides, we find no redeeming nerit in
his proposal; neither do we find any support for it in the prior
opi nions of this court or the Texas state courts.?®

11
CONCLUSI ON

Presented with two (but only two) authorized nethods for
serving the GCty))the only true defendant in the instant
action))Drabek failed to conply with either. Consequently, the
district court did not abuse its discretion in dismssing

Drabek's suit for failure to perfect service in a tinely manner.

entities by mail. See Tex. Cv. Prac. & Rem Code § 17.024.

19 See e.q., Carim v. Royal Carribbean Cruise Line, Inc.,
959 F.2d 1344, 1348 (5th Cr. 1992) ("[B]Jeing a | ess dependabl e
and less formal alternative to conventional service and citation,
Rule 4(c)(2)(C(ii) [the service by mail provision of the Federal
Rul es of Civil Procedure] nmust be construed strictly as nust al
rules in derogation of the norm); Delta Steanships Lines, |Inc.
v. Al bano, 768 F.2d 728, 730 (5th G r. 1985) ("[T]he requirenents
of Rule 4(c)(2)(O (ii) nmust be fully satisfied if the benefits of
the Rule are clained. Consistent therewith, a nore general state
mai | service procedure may not be considered the effective
equi val ent of this subsection. Only a careful conpliance with
40c)(2)(O(ii) will suffice."); Uvalde Country Cub v. Martin
Linen Supply Co., 690 S.W2d 884, 885 (Tex. 1985) ("[F]Jailure to
affirmatively show strict conpliance with the [ Texas] Rul es of
Civil Procedure renders the attenpted service of process invalid
and of no effect.”); Smth v. Commercial Equipnent Leasing Co.,
678 S.W2d 917, 918 (Tex. 1984) ("The settled rule in this state
is that the manner of service nmust strictly conply with the
rules.").




Its judgnent is therefore

AFF| RMED.



