IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2327

SAFECO | NSURANCE COVPANY OF AMERI CA,
Pl ai ntiff-Counter Defendant,
Cr oss Def endant - Appel | ee,

ver sus

REHABI LI TATI ON SPECI ALI STS, ET AL.,
Def endant s,

REHABI LI TATI ON SPECI ALI STS,

Def endant - Counter Pl ai nti ff,
Cross Plaintiff-Cross Defendant,
Appel | ant,

ver sus

BAYTOMWN CONSTRUCTI ON, INC., ET AL.,

Def endant s- Cr oss Def endant s,
Cross Plaintiffs-Appellees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 89-620)

(April 7, 1994)

Before KING and WENER, G rcuit Judges, and DOHERTY, District
Judge. ”

"District Judge of the Eastern District of Louisiana,
sitting by designation.



WENER, Circuit Judge:™

In this declaratory judgnent action, Defendant/ Counter
Plaintiff-Appellant, Rehabilitation Specialists (Rehab), appeals
the district court's take-nothing judgnent in favor of Defendant/
Count er Def endant - Appel | ee, Baytown Construction, Inc. (Baytown),
and the court's award of attorneys' fees in favor of
Pl ai ntiff/ Counter Defendant-Appellee, Safeco I nsurance Co.
(Safeco). Safeco, as surety for Baytown, issued paynent bonds in
favor of Rehab on four of five Gty of Houston (COH) projects
t hat Bayt own subcontracted to Rehab. Rehab asserted clains
agai nst Safeco on the paynent bonds for the four projects and
cl ai ns agai nst Baytown on all five projects. Baytown disputed
Rehab's cl ai ns and asserted backcharges that if valid would nore
t han of fset Rehab's cl ai ns.

Unabl e to determ ne whet her Rehab's clains were valid,
Safeco filed suit and asked for a declaration of the relative
rights of the parties. Rehab sought to recover on the paynent
bonds from bot h Baytown and Safeco, and further sought breach of
contract damages from Baytown. After a bench trial, Rehab was
awar ded not hi ng because Baytown's asserted backcharges were found
to set-off Rehab's clains fully. Safeco, the plaintiff for

decl aratory judgnent purposes, was awarded attorney's fees of

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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$92, 046.22. Rehab, which is currently in Chapter 11, appeal ed.

First, we reverse and render judgnent in favor of Rehab for
$157,042.62 on its breach of contract counterclai magainst
Bayt own, which is the net anpbunt of Rehab's cl ai ns agai nst
Baytown remai ning after set-off of backcharges validly all owed by
the district court. Second, we affirmthe district court's take-
not hi ng judgnent in favor of Safeco and Baytown on Rehab's cl ains
agai nst the paynent bonds: Rehab's perfected clains against
Saf eco and Baytown on the paynent bonds were fully offset by
val i d backcharges. Third, we affirmthe award of attorneys' fees
to Safeco, but nodify the judgnent to reflect that Rehab and
Baytown are jointly liable to Safeco for such fees. Finally, we
affirmthe district court's denial of Rehab's request for
attorneys fees: As Rehab is not entitled to recover anything on
t he paynent bonds, it is not permtted to recover attorney's fees
under the McGregor Act.!?

I
FACTS AND PROCEEDI NGS

Rehab is a corporation which was involved in the
rehabilitation of water and sewer lines for nunicipalities, and
Clyde Rice was its president. Baytown and Mar-Len of Louisiana
are corporations engaged in construction wrk, and Leonard

Mal i nowsky i s president of both conpanies. Safeco is an

Tex. Rev. Qv. STAT. ANN. arts. 5160-5164 (Vernon 1987 & Supp.
1994), repealed in part by Acts 1993, 73rd Leg., ch. 268, § 46(1)
(codified as anended at Tex. Gov' T CobE ANN. 82253 (Vernon Supp.
1994)).




i nsurance conpany whi ch i ssues paynent bonds to contractors.
Rehab acted as a subcontractor for Baytown on several

proj ects, including the follow ng?

Pr oj ect Start Date Form Description

4038-1 1/ 84 Witten "Cl osed" project?

3981-1 1/ 85 O al Tinme and materials contract?
Bacliff MJD 1/ 86 Witten "Cl osed" project

4040-1 2/ 86 Witten "Cl osed" project

3783-2 ("-2") 9/ 86 Witten Paynent bond by Safeco
3783-7 ("-7") 11/ 86 Witten Paynent bond by Safeco
3783-8 ("-8") 12/ 86 Witten Paynent bond by Safeco
3783-9 ("-9") 1/ 87 Witten Paynent bond by Safeco
4020-1 10/ 87 Witten No paynent bond

Rehab usually performed 100% of the work required by each general
contract awarded to Baytown. Baytown's conmm ssion was 12% of the
anount of the general contract wth the owner. Stated another way,
Rehab was to be paid 88% of the general contract anmount ("the
subcontract anount").

Cenerally, during the course of construction Baytown woul d
cover Rehab's current expenses that it would otherw se have had to
pay out of the subcontract anount, i.e., its 88% of the genera
contract anount. Baytown did this because Rehab |acked the

financial capability to neet these expense paynents as they cane

2The parties' relationship began as early as 1983, but the
record is devoid of evidence concerning projects subcontracted by
Baytown to Rehab prior to 1984.

3A project was cl osed between the owner and the general
contractor after the work was fully and satisfactorily conpl eted
and Baytown had received the full anpbunt due under each genera
contract.

“On such a project, Rehab woul d be rei nbursed for whatever
it spent.



due during the course of a project. The expenses in question were
the payroll for Rehab's enpl oyees, payroll burden (payroll taxes
and contributions), equipnment rental charges, and nmaterials.
Bayt own al so made wor ki ng capital advances and partial paynents to
Rehab fromtinme to tinme, depending on the anount of work conpl eted
to date on each project. For accounting purposes, these paynents
were deducted on a nonthly basis from the 88% due to Rehab, an
accounting practice that was reflected on separate "Subcontract
Paynent Estimates” issued nonthly by Baytown to Rehab for each
proj ect.

To obtain such paynents periodically for its work in progress,
Rehab woul d prepare a partial conpletion estimte for each project
and submt such estimates to the owners. The owners woul d verify
Rehab's estimate, then prepare and submt to Baytown an owner's
"Paynent Estimate" for each project, setting forth the percentage
of work that the owners believed had been conpl eted. From t he
owners' Paynment Estimates, Baytown woul d then prepare "Subcontract
Paynent Estimates" (estimate) for the projects. Based on such
esti mates, Rehab woul d receive paynents from Baytown each nonth.
The estimates stated the subcontract anmount and cal cul ated the
paynment due Rehab by deducting from the subcontract anount (1)
previ ous paynents nmade by Baytown to third parties for expenses
incurred by Rehab (such as payroll), (2) previous partial
conpl eti on paynents to Rehab, and (3) advances to Rehab for working
capital

After the work on a project was conplete and that project was



"cl osed" between Bayt own and t he owner, Baytown woul d furnish Rehab
a "Final Subcontract Paynent Estimate" (final estimte) setting
forth the final subcontract anmpunt,® deductions, and t he anpbunt due
Rehab. On each closed project, the last Subcontract Paynent
Estimte issued by Baytown was denom nated the "final" estinmate.
Rehab considered each of the witten subcontracts to be an
i ndependent agreenent, which cane to cl osure when the work on that
project was conpleted and "final paynent” was nmade. As a result,
Rehab believed that the accounting between it and Baytown for each
"cl osed" project was at an end.

Baytown, on the other hand, nmaintains that the parties had
only onesQin "large part" oral sQcontract, which Baytown asserts was
formed by "a course of dealing" between Baytown and Rehab. As for
the fact that all but one of the projects begun during or since
1984 were reduced to witing, Baytown explains that the witten
subcontracts, although pertaining to particular projects, were
merely conponents of the single "course of dealing" contract
enconpassing all projects between Rehab and Baytown. Bayt own
insists that its relationship with Rehab was "a continui ng open

account, " under whi ch Bayt own constantly propped up Rehab by nmaki ng
nmont hl y advances and paynents thus keepi ng Rehab i n busi ness while
proj ects were ongoi ng.

Baytown asserts that in the aggregate its paynents and

advances to or on behalf of Rehab exceeded the anbunt that Rehab

The initial subcontract anpbunt, which appeared on the
written subcontracts, was subject to change for additional work
aut hori zed by change orders.



was entitled to be paid, and that the parties always intended to
"settle up" at sone point in the future.® Baytown also asserts
that it had never "closed out” a project with Rehab over the course
of their five-year business relationship. It explains that "final"
in its "Final Subcontract Paynent Estimates" to Rehab neant
finality vis-a-vis the owner; and Baytown represents to us that
"final estinmates" were only estinmates of finality.’

During 1986 and 1987, Baytown entered five general contracts
wth COH (the COH projects) to wit: projects -2, -7, -8, -9, and
4020-1. Al work on each of those projects was subcontracted to
Rehab. Safeco furnished paynent bonds to Baytown on four of the
COH projects: -2, -7, -8, and -9 (the bonded projects). The
paynment bonds were issued pursuant to the McG egor Act. Baytown
and others agreed to indemify Safeco against |osses it mght
suffer as a result of issuing the bonds.

Rehab characterizes the relationship between itself and
Bayt own before the start of the COH projects in Septenber 1986 as
"pl easant, excellent."” That relationship deteriorated, however:
A $12 mllion wongful death action was filed agai nst Baytown and
Rehab after a trench accident occurred on project -2 that resulted

in the deaths of Bud Simen, a subcontractor to Rehab, and his

8According to Baytown's representations to the district
court, Rehab had been overpaid nore than $1.25 mllion over the
course of the parties' relationship.

The district court inplicitly found for Baytown on this
issue: it allowed offsets for overhead on 4038-1, 4040-1 and
Bacliff MJD, projects that Rehab had asserted were already
cl osed.



brother. Also, an OSHA citation was issued to Baytown. It asserts
that the OSHA citation shoul d have been i ssued to Rehab, and bl anmes
Rehab for the "wrongful " issuance of the citation. That citation,
though later withdrawn after Baytown protested its issuance,
apparently caused Baytown tenporarily to lose its bonding
capability late in 1986 or early in 1987. Then, late in 1987
Rehab successfully bid two COH projects (1783-29 and 1783-30) on
its own, wthout Baytown's invol venent. This spelled the death
knel | of Baytown's conm ssions on any projects perforned by Rehab.
After Baytown refused to pay Rehab for the five COH projects,
Rehab fil ed cl ai ns agai nst Saf eco on the bonded projects. Baytown,
as principal on the bonds, disputed Rehab's bond cl ai ns and al | eged
backcharges that if wvalid would fully offset Rehab's bond
cl ai nesQand denonstrate that Bayt own had overpai d Rehab. As surety
on the bonds, Safeco was entitled to assert all offsets alleged by
its principal, Baytown.® As noted, Safeco filed the instant suit?®
seeking a declaration of the relative rights of the parties and
questioning whether Rehab's bond clains were valid. Rehab
counterclained for paynent of the bond clains. The parties
stipulated that wunder the MGegor Act Rehab had perfected

$158, 620. 04 of its clainms against the paynent bonds.

8Aultman & Taylor Co. v. Hefner, 67 Tex. 54, 62, 2 S.W 861,
864 (Tex. 1886); Robberson Steel, Inc. v. J. D. Abrans, Inc., 582
S.W2d 558, 564-65 (Tex. Cv. App.))El Paso 1979, no wit).

°Bayt own def ended Rehab's clai ns agai nst the paynent bonds
pursuant to its agreenent to i ndemnify SafeCo.
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Rehab also filed a cross-action agai nst Baytown, !° seeking
$336, 743. 95 under the witten subcontracts on the five COH projects
and $75, 000 under the oral subcontract (3981-1).!! Baytown cross-
clainmed against Rehab to recover its "overpaynents” on nany
projects (not just the six projects for which Rehab asserted
clains), which overpaynents, if proved in full, would not just have
of fset Rehab's clains but woul d have entitl ed Baytown to a positive
recovery as well. Baytown asserted backcharges for projects that
Rehab bel i eved had been cl osed between itself and Baytown (4038-1,
4040-1, and Bacliff MJD) for all purposes))and especially for
accounting purposes. Baytown also asserted backcharges for
categories of paynents that had never before been reflected on the
estimates from Baytown to Rehab: over head, clains costs,!? and
paynments made on clainms by second tier subcontractors (Rehab's
subs).®® The total backcharges asserted by Bayt own exceeded $1.25
mllion. Rehab filed for bankruptcy protection under Chapter 11
and the bankruptcy court stayed the cross-action.

The bench trial ended with Rehab being awarded not hing.

PRehab al so filed a cross-action agai nst Mar-Len of
Loui si ana, but these clains were dism ssed and are not rel evant
to this appeal.

1The $75,000 oral contract claimappears to have been
abandoned.

12Bayt own asserts that it is entitled to deduct its costs of
def endi ng cl ai n8 brought against it for the death of the Simen
brot hers on project -2.

13At | east three of Rehab's subcontractors apparently
asserted that Rehab had not paid their clains. Baytown paid
Rehab's subs and now asserts that the subcontracts require Rehab
to rei nburse Baytown for those paynents.
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| ssues of credibility were resolved in favor of Baytown and thus
agai nst Rehab. The principal issues involved in this appeal turn
on Finding 10, which lists "the paynents, credits, offsets and/or
backcharges that Baytown is entitled to assert against Rehab as a
result of the course of dealing between theni:

10. Defendant Baytown 1is entitled to assert the
follow ng paynents, credits, offsets and/or backcharges
agai nst Defendant Rehab on the follow ng projects as a
result of the course of dealing which existed between
Def endant Baytown and Defendant Rehab, and Defendant
Rehab is not entitled to any affirnati ve recovery on sane
(except as to Project 3783-9 to the extent of

$22, 236. 94) .
Proj ect 3783-2 $ 48, 861.87
Proj ect 3783-7 60, 849. 67
Proj ect 3783-8 25, 505. 23
Proj ect 4020-1 25, 482. 20
Proj ect 4038-1 108, 846. 11
Proj ect 4040-1 98, 878. 04
Bacliff MJD 22, 838. 95
Proj ect 3981-1 102, 386. 07

Def endant Baytown is not entitled to assert any credits

or offsets on Projects 1783-29, 1783-30, or on Maco

[ Rehab' s subcontractor] agai nst Defendant Rehab.
Rehab noved to anend the findings to clarify how Finding 10 was
cal cul ated. That notion was denied. Safeco, the plaintiff in the
declaratory judgnent action, was awarded attorney's fees of
$92, 046. 22. Rehab appeal s.

The en gl obo nature of Finding 10 does little to assist our
anal ysis. Qur exam nation of the record and our reconstruction of

the district court's calculations reveal that the district court

found that Baytown had in fact overpaid Rehab in the aggregate
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amount of $471,411.20 for all of the subcontracts.!* The district
court arrived at that sum by making a series of calculations.
First, the court determ ned the individual subcontract anounts and
deducted therefrom undi sputed charges and paynents (advances,
payrol |, payroll taxes, materials, and equi pnent charges). Second,
the court deducted the follow ng disputed offsets: (1) $37,774.19
for Baytown's overpaynment on a "closed project” (4038-1); and (2)
$102, 386. 07 for Baytown's overpaynment on project 3981-1, the
inconplete tine and naterials contract (a total of $140, 160. 26).
Third, the court deducted all backcharges requested by Baytown for
(1) overhead, $476,469.76; (2) clains costs, $59,154.94; and (3)
98% of claims by Rehab's subs, $51,126.54.'® As a result, the
di sputed offsets allowed by the court totalled $726,911.50. The

court's cal cul ati ons produced a bottom|ine figure for each project

1Bayt own and the district court believed that Finding 10
(%471, 411. 20) offset Rehab's clains ($336, 743.95) andsqi f the
cross-action had not been stayedsQBayt own woul d have been
entitled to an affirmative recovery of $134,667.25. But in fact,
Finding 10 actually represents the anount that Baytown paid over
and above the sumof all subcontract anounts ($471, 411. 20) sQhence
Finding 10 woul d be Baytown's "cl ai ns" agai nst Rehab. The cl ai ns
asserted by Rehab are the $336, 743. 95 bel ow t he sum of al
subcontract anpunts that it was supposed to have been pai dsqt he
actual "offsets.” In sum Rehab argues that it was "underpaid"
$336, 743.95; Finding 10 reflects that the court (albeit possibly
t hrough i nadvertence) found that Rehab was overpaid the ful
amount of $471,411.20 on ei ght subcontracts.

BApproxi mately 43% of offsets claimed by Bayt own were not
all owed by the courtsQa total of $541,055.71. That figure
i ncl udes 2% of the backcharges clainmed by Baytown for its
"paynments" to Sugarl and, Manhol es, and ADS ($1, 073.39), and 100%
of backcharges cl ai ned by Baytown for its "paynents"” to Rehab's
subs MACO ($533,271,84) and Simen ($6,710.48). The court
di sal l owed these clained offsets because they were never paid by
Bayt own. Baytown does not assert on appeal that disall owed
of fsets shoul d have been al | owed.
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(Finding 10)sQall but one of which reflected an "overpaynent" by
Bayt own t o Rehab. The sumof these "overpaynents"sQ$471, 411. 20SQi s
thus the anount that Rehab nust defeat on appeal before it may
begin to recover anything on its clains.

Rehab questions (1) whether proper interpretation of the
subcontracts woul d permt Baytown to deduct overhead, clains costs,
and clains by Rehab's subs; and (2) whether the anmount of the
offsets allowed for the two |atter categories is accurate. Thus,
of the $726,911.50 in disputed offsets that were allowed by the
district court, Rehab on appeal challenges only $586, 751. 24 (the
total anount of backcharges all owed as set-off for overhead, clains
costs, and clains by Rehab's subs). Rehab apparently accepts the
court's all omance of $140, 160. 26 of the offsets disputed at trial.?®
That concl usi on reduces the maxi num anount that Rehab may recover
to $196, 583. 69 ($336, 743. 95 m nus $140, 160. 26) .

I
ANALYS| St/
A St andard of Revi ew

Fact findings may be set aside if they are clearly erroneous. 8
The offsets listed in Finding 10 are essentially contract damages
t hat Bayt own would be entitled to recover fromRehab if Rehab were

not bankrupt and if Rehab could not prove its clains. " Damages

®Except for overhead charges, Rehab does not chall enge on
appeal those offsets awarded to Baytown on 4038-1 ($37,774.19)
and 3981-1 ($102, 386.07).

"Texas substantive | aw governs this diversity case.

8Fep, R CQv. P. 52(a).
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need not be proven with an exact degree of specificity, and we
revi ewthe award under the clearly erroneous standard."?® Questions

of law, 2° or m xed questions of | aw and fact, are revi ewed de novo. 2}

B. Di scussi on

1. Stipul ati ons | gnored?

Finding 10 infornms us that the net anpunt of Baytown's
overpaynent to Rehab is $471,411. 20. Rehab contends that in
calculating the offsets in Finding 10, the district court
erroneously relied on the subcontract anounts listed in Exhibit
11, %> a docunent that was never admtted i nto evidencesqQrather than
those in Exhibits 2 (Rehab's summary sheet) and 3 (Baytown's
summary sheet), which were stipulated to by the parties. The first
issue, then, is whether the court erred in using subcontract
anmounts from Exhibit 11 to cal culate Finding 10 rather than using
figures stipulated to by the parties.

Rehab makes two basic argunents wth respect to the
"stipulations.” First, it clains that the parties stipulated to
t he subcontract amounts due to Rehab on the COH projects before

deducti on of backcharges; and that these stipul ations were binding

1Al bany Ins. Co. v. Bengal Marine, Inc., 857 F.2d 250, 253
(5th Gir. 1988).

20Seal v. Knorpp, 957 F.2d 1230, 1234 (5th G r. 1992).

2lUnited States for Use of Consol. Elec. Distr., Inc. V.
Altech, Inc., 929 F.2d 1089, 1092 (5th Gr. 1991).

2Exhi bit 11 was prepared by Baytown at the request of the
trial court and was based prinmarily on the | ast paynent estimtes
i ssued by Baytown to Rehab for each project.
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onsQbut were i gnored bysQt he court. Second, Rehab i nsists that even
if the stipulations were not binding on the court, it erred in
calculating Finding 10 when it wused subcontract anobunts from
Exhibit 11. As Exhibit 11 was never formally admtted into
evidencesQand as the record does not support Exhibit 11's
subcontract anmountssQthe anount of offsets in Finding 10 are
erroneous, says Rehab, to the tune of $81,243.66 (the difference
bet ween the sum of the subcontract anmounts on Exhibit 11 and the
sum of those agreed upon by Baytown and Rehab).

Under Texas |aw, stipulations of fact nay bind a court if the
stipulations conply wth Rule 11 of the Texas Rules of GCvil
Procedure relating to witten agreenents between attorneys or
parties.?® And federal courts sitting in diversity are required to
apply this state rule.? The record clearly reflects that Baytown
and Rehab stipulated in the presence of the court that the rel evant
subcontract anounts were those appearing on Exhibits 2 and 3. The
agreenent conplies with the "nmade-i n-open-court"” exception to Rule

11's requirenent of a witing® and is not contrary to any purported

2Z@il f Construction Co. v. Self, 676 S.W2d 624, 630 (Tex.
App. SQCorpus Christi 1984, wit ref'd n.r.e.).

24Andereqg v. High Standard, Inc., 825 F.2d 77, 80 (5th Cr.
1987) ("We have held that Rule 11, although to be found anong the
Texas Rules of G vil Procedure, is nonetheless also a rule of
substance akin to the parol evidence rule and applicable for that
reason to Texas diversity cases tried in our federal court
system") (citing Condit Chem & Gain Co. v. Helena Chem Corp.
789 F.2d 1101 (5th Cr. 1986)), cert. denied, 484 U. S. 1073, 108
S. . 1046, 98 L. Ed. 2d 1009 (1988).

»|d., 825 F.2d at 81.
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subcontract anpunts disclosed by the record.? Although setting
aside or nodifying a stipulation is apparently wthin the
di scretion of the trial court,? it does not appear fromthe record
that the district court attenpted to nodify or set aside the
stipul ati on made between the parties. |Instead, the district court
appears to have inadvertently disregarded the stipulated
subcontract amounts. The subject stipulations thus bind the court
as well as the parties in this case.

Al t hough Baytown concedes that it stipulated to the dollar
anounts of certain subcontracts, it argues that any error is
harm ess, as offsets calculated with only Exhibit 3 figures stil
exceed Rehab's clains. W disagree. Such error is not harm ess;
it directly affects this appeal and its outcone.

The offsets allowed by the court in Finding 10 were
artificially increased by $81, 243. 66 t hrough t he use of subcontract
anmounts from Exhibit 11. This in turn increased the anount of
offsets that on appeal Rehab nust denonstrate to be erroneous
before it is entitled to recover any part of its $336,743.95 in
claims. |In other words, when Exhibit 11 subcontract anounts are
used to cal cul ate Finding 10, Rehab has to denonstrate $471, 411. 20
in erroneous offsets before it starts to recover anything, whereas
when the stipul ated subcontract anounts are used, Rehab need only

denonstrate $390, 167.54 in erroneous offsets.

26Cf. Penick v. Penick, 750 S.W2d 247, 249 (Tex.
p.))Houston [14th Dist.] 1988), rev'd on other grounds, 783
W2d 194 (Tex. 1988); @il f Constr., 676 S.W2d at 630.

Ap
S.

2ICf. Penick, 750 S.W2d at 249 (citations onmtted).
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Thus Finding 10 is clearly erroneous to the extent that the
subcontract anounts wused by the court differed from those
stipulated by the partiessQan error detrinental to Rehab in the
amount of $81, 243. 66. At nost, then, Rehab need only prove an
addi tional $390,167.54 in erroneous offsetssQnot $471,411.20S0Q
before it may begin to recover any portion of its clains.

2. Ofsets for Overhead

a. Construction of Subcontracts

Rehab asserts that the court erroneously all owed the requested
backcharge for overhead ($476, 469.76) on eight projects (-2, -7,
-8, -9, 4020-1, 4038-1, 4040-1, and Bacliff MJD). At trial, the
only justification advanced by Baytown for the overhead backcharge
was the subcontract term"etc." (et cetera). Thus whether offset
for overhead was properly all owed depends on the interpretation of
the witten subcontractssSQa | egal question that is subject to de

novo revi ew.

1. Projects -2, -8, and -9: Does "etc." include
over head?

In fact, only three of the witten subcontracts, those for
projects -2, -8, and -9, contain the word "etc." To determ ne what

deductions are authorized by the subcontract term"etc.," we take
the wordi ng of the subcontracts, exam ne that wording in |ight of
the circunstances, apply the pertinent rules of construction, and
thereby find the neaning of the subcontracts.?® Articles 3(A) of

the subcontracts for projects -2, -8, and -9 (with only mnor

8fhetna Life & Casualty Co. v. @Qunn, 628 S.W2d 758, 760
(Tex. 1982).
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differences in project -2) provide that

[t] he Contractor shall pay the Subcontractor in current
funds for the performance of the work, subject to
addi tions and deductions by Change Order, the total sum
of (specified anount) . LESS payroll, taxes, etc.
paid for by Baytown Construction Co., Inc.?®

Clearly our attention nust focus on the phrase, "LESS payroll,
taxes, etc. paid for by Baytown." The historical circunstances
reflect that the only deductions ever taken by Baytown on its
monthly and final paynent estimtes were deductions for Rehab's
payrol |, payroll taxes, materials, and equi pnent rental. Baytown's
own overhead was never nentioned. 3

First, we consider the plain grammatical neaning of "etc."3!
Both its literal translation from the Latin et cetera and its
uni versal ly accepted English usages and neani ngs are "and ot hers, "

"and other things," and "others of like kind or character."3 Thus
etc. is not open-ended or unlimted inreach; it islimted by the
specific exanples in the list that it nodifies. The phrase
i medi ately follow ng the word etc. SQ"paid for by Bayt own"sQf urt her
restricts the class of itens anticipated by the termetc.

Read in context of the full contractual provision, the

experience of the parties, and the universally accepted neani ng of

2Enphasi s added.

3°Even Baytown concedes that the one tine that it did
attenpt to deduct overhead, on project 3981-1, the deduction was
admttedly inproper (albeit not for the sane reason that we
conclude it was inproper).

3lReilly v. Rangers Mgt., Inc., 727 S.W2d 527, 529 (Tex.
1987).

32BLAcK' s LAaw Dictiovary 553 (6th ed. 1990).
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etc., the authorized deductions are: payroll, taxes, and other

itens of like kind or character paid for by Baytown. Thus there

remains to be answered only the sub-question, "Wich putative
deductions are "others of |ike kind and which are not?"

We answer that inquiry by applying the venerabl e maxi m of
ej usdem generis. "[ E] j usdem generis applies when words of a
specific and particular neaning are foll owed by general words and
when an anbiguity exists."*® A general word that follows a |ist of
specific itens is held to refer to the sane class of itens as the
itens that are specifically nentioned.®* W thus construe general
words that follow specific words to include only the class or
category franed by the specific words. 3

We observe first that Baytown's overhead is not "paid for" by
Baytown in the sane sense that Rehab's payroll, payroll taxes,
materials, and equi pnent rental are "paid for" by Baytown. Those

itens are specific expenses incurred by the non-payi ng partysQhere,

RehabsQbut di sbursed as an acconmopdati on by t he payi ng partysQhere,
Baytown. By contrast, the paying party's own overhead is directly
incurred by it as one of its own costs of doi ng business. Overhead
is not an expense of doing business of Rehab that is paid for,

i.e., disbursed by, Baytown, in the sense that those of Rehab's

33Corpus Christi v. Bayfront Assocs., Ltd., 814 S.W2d 98,
104 (Tex. App.SQCorpus Christi 1991, wit denied).

3Haney v. M nnesota Miut. Life Ins. Co., 505 S.W2d 325, 328
(Tex. Civ. App.SQHouston [14th Dist.] 1974, wit ref'd n.r.e.).

SStanford v. Butler, 142 Tex. 692, 698, 181 S.W2d 269, 272
(Tex. 1944).
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anticipated costssSQexpressly listed in the subcontracts and

preceding the word "etc."sSQare di sbursed by Baytown.

Next, we | ook to the way the parties to agreenents, by their
actions, have interpreted their agreenents: Here, Baytown's
historical failure ever to attenpt to charge Rehab for Baytown's
own overhead at any tine during the entire course of the parties
| ong business relationship confirnms the conclusion that Baytown's
overhead is not the kind of cost paid for by Baytown that woul d be
caught in the net of ejusdemgeneris. As Baytown's overhead i s not

part of the class or category of itens that includes payroll or

payrol |l taxes or materials or equi pnent rental paid for by Baytown,

such overhead is not enconpassed in the termetc.

Clearly, then, Baytown was not entitled to an offset of
$153,702.70 for its overhead related to projects -2, -8, and
-Q, 36

2. Projects -7 and 4020-1

The subcontract for project -7 does not contain the word etc.,
Baytown' s sol e asserted contractual justification for the deduction
of overhead. Project -7's subcontract was executed wthin the sane
t wo- week period that the subcontracts for projects -2 and -8 were
executed, and reads in pertinent part, "less payroll, taxes, paid
for by [Baytown]." Construing the plain wording of this
subcontract as witten, we conclude that project -7 does not

aut hori ze Baytown's deduction of overhead for that project in the

%6Bayt own cl ai mred overhead for those projects in the
foll owi ng amobunts: project -2, $61, 889.15; project -8,
$31, 197.93; and project -9, $60,615.62.
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amount of $101, 608. 12. Absent etc. or any other words of
generality, "payroll, taxes" constitutes an exclusive two-itemli st

of deductions authorized under that contract.

Nei t her does project 4020-1 contain "etc." It reads "less
payrol |, payroll taxes, materials, and any unpaid bills produced by
[ Rehab] to performthis contract.”" Cearly the final itemin the

ot herwi se exclusive list of permtted deductions could not be
stretched to i nclude Baytown's overhead. This subcontract was the
final COH subcontract executed between the parties, and further
confirms our earlier conclusion that the parties never intended for
overhead to be deducted under any of these subcontracts. This |ast
subcontract appears to have clarified the term et ceterasQand it
still cannot be stretched to include overhead. Bayt own' s
$28,370.03 in overhead on project 4020-1 sinply cannot be "shoe-
horned" into any of the specific categories |isted as authorized
deducti ons: "payroll, payroll taxes, materials, and any unpaid
bills produced by [Rehab] to performthis contract."

As the subcontracts for neither project -7 nor project 4020-1
aut hori ze Baytown to deduct its overhead, the district court was in
error when it allowed overhead offsets for these two projects in

t he anmount of $129, 978. 15. %

3"The court had all owed an overhead offset for project -7 in
t he amount of $101, 608.12 and for project 4020-1 in the anount of
$28, 370. 03.
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3. Proj ects 4038-1, 4040-1 and Bacliff MJD

Rehab never cl ai ned any anounts due for projects 4038-1, 4040-
2, or Bacliff MJUD, yet Baytown was al |l owed an of fset of $230, 563. 10
for its "overpaynents" to Rehab for these projects. The vast
majority of those asserted overpaynents ($192,788.91) conprise
| ate-in-the-ganme "afterthought"” assertions of backcharges for
over head. These subcontractssQall wittensQwere not even i ntroduced
into evidence. The only record support for the overhead nunbers
for these projects is Baytown's summary sheet, Exhibit 3.3 W
conclude that the district court erred in all ow ng overhead of f set

for these three projects in the amount of $192,788. 91. %°
In conclusion, we agree with Rehab that the district court
erred as a matter of law when it allowed Baytown's total requested
backcharge for overhead ($476,469.76) on all eight projects (-2, -
7, -8, -9, 4020-1, 4038-1, 4040-1, and Bacliff MJD). Accordingly,
at this interimjuncturesQeven before we address the offsets for
clains costs and cl ai ms of Rehab's subssQRehab woul d be entitled to

a judgnent in its favor in the anount of $86, 302.22.4°

38Al t hough it introduced job costs reports for the COH
projects to support the overhead figures on its summary sheets,
Baytown did not introduce job cost reports for projects 4038-1,
4040-1, and Bacliff MJD.

The court all owed Bayt own overhead of fsets for these
projects in the follow ng anbunts: 4038-1, $71,071.92; 4040-1,
$98,878.04; and Bacliff MJD, $22,838.95.

“°Recal | that after correction for the stipul ated
subcontract anounts, Finding 10's offsets (Baytown's affirnmative
"clains") totalled $390,167.54. As the subcontracts did not
aut hori ze any of the offsets for overhead that were allowed by
the court ($476,469.76), Baytown's affirmative "clains" of
$390, 167. 54 and an additional $86,302.22 in actual offsets
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b. Course of Dealing

Baytown does not disagree with the rules of contract
construction applied above. Instead it argues that those rules do
not apply in this case because the district court found that the
course of dealing between the parties, which Baytown argues was
"the contract,"” reflects that the parties intended to deduct
over head.* W di sagree.

First, Baytown's sole justification offered at trial for the
deduction of overhead was the subcontract term "etc." It did not
rely on the course of dealing to denonstrate that overhead was to
be deducted. Second, even if at trial Baytown had relied on the
course of dealing to denonstrate that Rehab woul d pay Baytown's
overhead, our analysis of that course of dealing conpels us to
reach exactly the opposite conclusion. As noted, the "course of
deal i ng" includes Baytown's accounting and billing practices over
several years, which reflects that Baytown never once clained
deductions for overhead.

Bayt own' s course of dealing argunents would turn the concept
on its head. A course of dealing generally supplies terns for
anbi guous, silent, or inconplete contracts; yet here, Baytown
asserts that the course of dealing is the contract, supplanting the

written agreenents acknow edged by the parties. Inreality Baytown

agai nst Rehab's cl ai ns evapor at e.

“1The court al so all owed deductions for clains costs and
clains of Rehab's subs under the "course of dealing," but Baytown
does not pretend that deductions for those itens turn on anything
ot her than construction of the subcontracts.
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woul d have us ignore the terns of the witten subcontract sSQei ght
of nine of the subcontracts at issueSQin favor of sone overarching,
vaguely omi present course of dealing between the parties, a
"course of dealing" which does not even support Baytown's argunent
that it is entitled to deduct overhead.

Wiile it is at |east conceivable that the parties nmay have
intended to switch roles in responsibility for Baytown's overhead
on these projectssQif, for exanple, Baytown's comm ssion were
reduced from 20% wth Baytown paying its own overhead, to 12%
with Rehab paying that overheadsQsuch an inplied agreenent to
"switch" is at nost supported only by the self-serving testinony of
Baytown's president, M. Milinowsky, and its controller, M.
Boudreaux. In fact, even though one of those two wi tnesses stated
that overhead was deducted from Baytown's 20% comm ssion, he
described the 20% as a "clear profit with only mnor expenses
deduct ed. " 42 In an apparent contradiction of |ogic, Baytown's
W t nesses al so describe the 12% as "clear profit" but assert that
overhead was not to cone out of that anount. None of the
subcontracts describe Baytown's 12% fee as "clear profit." M.
Ri ce, the president of Rehab, approached Ml i nowsky about reduci ng
the comm ssion to Baytown from 20% because it was a |little steep
under the circunstancessSQafter all, Rehab was perform ng 100% of

the work! The record reflects that Malinowsky, not Ri ce, suggested

the 12% figure. This does not portray an agreenent between the

parties to shift responsibility for Baytown's overhead to Rehabsqit

“2Enphasi s added.
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woul d be pointless for Rehab to ask Baytown to | ower its conm ssion
if the net effect would be the sane, |eaving Rehab no better off
despite Baytown's agreeing to lower its conm ssion!

The best evidence of the parties' intent isthe interpretation
given by their actions (or inaction).* Although it knew the cost
that it was incurring for overhead, ° Baytown's conductsQits failure
to assert overhead on its estimates, and its failure to assert the
backcharge until [litigation had been wunderway for over a
year SQi ndi cates that the parties never agreed that Rehab woul d
absorb Baytown's over head.

3. "Clains Costs"

The district court also allowed Baytown to offset Rehab's
claims with "clainms costs" of $59, 154.94. The "clainms costs”
asserted by Baytown as offsets relate not to cl ai ns nade by Bayt own
agai nst the owner or third parties on Rehab's behal f, but to the

def ense of cl ai ns brought against Baytown by third parties. Rehab

contends that nothing contained in the subcontracts authorizes the
deduction of clains costs of the type asserted by Baytown late in
the day. Alternatively, Rehab argues that any anmounts of offsets

for clains costs in excess of $32,500 would be clearly erroneous:

30Overhead for the COH projects, project 4038-1, project
4040-1, and project Bacliff MJD conprised approximately 7.2% of
the general contract anmounts for those projects.

44See Lone Star Gas Co. v. X-Ray Gas Co., 139 Tex. 546, 552,
164 S.W2d 504, 508 (Tex. 1942).

4The record contains job cost reports dated July 1987 and
June 1988 that detail Baytown's overhead costs for the COH
proj ects.
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offsets for clains costs over that anpountSQthe sum actually
expended by BaytownsqQrepresent purely specul ative, projected or
future clainms costs and shoul d not have been al |l owed.

Rehab insists that Baytown is inproperly attenpting to deduct
clains costs incurred in defending clains against Baytown,
specifically, the OSHA citation on project -2. As deduction of
claims costs also turns on construction of the witten
subcontracts, we review this issue de novo.

Article 10(E)(4) of weach of the subcontracts with COH
provi des:

Subcontractor is responsible for any and all costs

incurred by Contractor of claim preparation and

docunentation for Subcontractor's portion of work and

W Il rei nmburse Contractor for docunentation, preparation,

conput ation, negotiation, consulting and/or accounting

and attorney fees costs of arbitration, nediation or

litigation, prorated overhead and travel tine.

The paragraph that immedi ately precedes Article 10(E)(4), Article
10(E) (3), which Baytown would like this court to ignore, reads

Subcontractor shall nmake all clains to the Contractor in

the manner provided in the Contract Docunents for |ike

clains by the Contractor upon the Omer, except that the

time for making clains for extra costs shall be one (1)

week.

Rehab insists that the parties intended to require Rehab to bear
only those clains costs incurred by Baytown in asserting clains on

Rehab's behalf against either the owner or a third party wth

respect to Rehab's work. Instead, all of the clainms costs incurred
by Baytown for which it seeks set-off relate to the defense of
clains brought by third parties against Baytown. Wt nesses for

Baytown testified that no clainms costs incurred by Baytown rel at ed
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to either of the two types acknow edged by Rehab as proper under
the subcontracts: (1) clains of Rehab against the owner, or (2)
clains of Rehab against a third party. Thus, Rehab insists,
Baytown has incurred no "clains costs" that may properly be
deduct ed under the subcontracts.

Not surprisingly, Baytown argues that nothing 1in the
subcontracts limts the type of clains costs that Baytown is
allowed to deduct. Wen we read the agreenents in context,
however, we agree with Rehab as a matter of |aw

In effect, Baytown is attenpting to turn Article 10(E)(4) into
an i ndemification provision for attorney's fees. But when we read
Article 10(E)(4) in pari materia with the preceding article,
10(E)(3), we are conpelled to agree with Rehab's position that it
i's requiredsQunanbi guousl ysQt o rei nburse Baytown only for any costs
it may incur in preparing clains on Rehab's behalf against the
owner or third parties, but no others. Consequently, the offsets
for clainms costssga total of $59,154.94 on the five COH
proj ect ssQshoul d not have been al | owed.

Up to this point we have concluded that the district court
erred in allowing offsets for overhead ($476,469.76) and cl ains
costs ($59, 154.94). At this juncture, then, Rehab would be
entitled to a favorable judgnment in the anount of $145, 457.16.
Still, one category of offsets allowed by the court remains to be

addressed: clains against Rehab by its subs.
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4. Cl ai ns by Rehab's Subcontractors

The district court concluded that Baytown was entitled to
of fset Rehab's clains by $51, 126. 54 for paynents nmade by Baytown to
Rehab' s subs. * Rehab chal |l enges the court's concl usi on by argui ng
that (1) the subcontracts do not authorize Baytown to deduct its
paynments to Rehab's subs for their clainms against Rehab unl ess
those clains are first perfected agai nst the paynent bonds; and (2)
even assum ng that Baytown may charge Rehab for its paynents to
Rehab's subs wi thout first requiring subcontractors to perfect bond
clai ns, Baytown cannot be allowed an offset in excess of anounts
actually paid to Rehab's subs.

a. Construction of the Subcontracts

Article 10(C 1is the only provision of the subcontracts
between Baytown and Rehab that relates to clains asserted by
Rehab's subs, and states in pertinent part:

C. Subcontractor agrees to turn said work over to

Contractor in good condition and free and clear fromal

clainms, encunbrances and liens for |abor, services, or

materials, and to protect and save harnl ess Contractor

and Ower fromall clains encunbrances and |iens grow ng

out of the performance of this work and all maintenance

required under the Contract Docunments, and should

Subcontractor, during the progress of said work, or at

any tine thereafter, fail to pay for all |abor, services

and materials used, purchased for use in the prosecution

of said work, Contractor may, at its option and w t hout

notice to Subcontractor, pay all such clains and charge
the ampbunts thereof to Subcontractor.?

46Again, the district court allowed Baytown to charge Rehab
for 98% of its clained paynents to ADS ($11, 727.46), Manhol es,
| nc. (%$3,412.75), and Sugarland ($35,976. 33).

“’Enphasi s added.
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Rehab urges that Baytown nust prove* that (1) a clai mwas asserted
agai nst Baytown, Safeco, or COH, and (2) the claimwas "valid."
Rehab mai ntains that, as the projects were governed by the McG egor
Act, the exclusive nethod by which Rehab's subcontractors could
validly assert a clai magai nst Baytown, Safeco, or the COH was by
perfecting a cl ai magai nst the paynent bonds posted by Baytown. In
effect, Rehab argues that the only "valid claim in the setting of
the McGregor Act is one properly perfected agai nst a paynent bond.
To perfect a MGegor Act claim the subcontractor would be
required to send statutorily prescribed notices to the genera
contractor and its surety within the tine periods specified in the
statute. Wt hout perfected paynent bond clains for the unpaid
bills of Rehab's subcontractors, insists Rehab, neither Bayt own nor
Saf eco nor the COH coul d be exposed to any liability to the second
tier subs.

Rehab al so insists that the record is devoid of evidence of
any sort of claimagainst Rehab by its subs, nmuch | ess evidence of
a validly asserted bond claim so that any offset for suns paid on
unperfected or invalid clains to Rehab's subcontractors was
i nproper. W disagree with Rehab's characterization of the record:
The checks nmde payable to Rehab's subs and the acconpanying
letters are "sonme" record evidence that clains were nmade. W do
agree, however, that the record is devoid of evidence of any valid

bond cl aim

8]t is Baytown's burden to prove offsets to which it is
entitled. Atkins v. WIllianson, 320 S.W2d 425, 427 (Tex. G v.
App. SQAustin 1959, wit disnid).
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But Baytown insists that the subcontracts do not require
perfection of a bond claim by Rehab's subcontractors as a
prerequisite to Baytown's right to recognize a "valid" claim and
pay it. Baytown argues that it should not be required to wait for
a cl ai magai nst the bonds or for the filing of a lawsuit before it
pays an otherw se "valid" claim

The Texas Suprene Court*® has recogni zed that even if paynent
bonds expressly limt recovery for suppliers' clainms to those
established in conpliance with the McGregor Act, a subcontractor
maysQby an i ndemmity agreenent that does not require perfection of
clainssQgive up its right to insist that clains be perfected
agai nst the paynent bonds.®* Article 10(C) of the subcontracts at
i ssue here, which specifically addresses the clains of Rehab's
subs, does not expressly limt Baytown's indemity rights to clains
perfected under the McGegor Act. W conclude that Article 10(0C
of the subcontracts does not require perfection of clains against
the bonds, and we are unwilling to infer any such requirenment.>!
Therefore, Baytown i s not precluded frombei ng i ndemi fi ed by Rehab

t hrough offset for the paynents Baytown actually nmade to Rehab's

“*When confronted with a simlar situation that presented
the question of liability on a paynent bond governed by the
McG egor Act, that court avoided the question. See M ner-
Dederick Constr. Corp. v. Md-County Rental Svc., Inc., 603
S.W2d 193, 199 (Tex. 1980), reversing 583 S.W2d 428 (Tex. G v.
App. SQBeaunont 1979).

OM ner - Dederick, 603 S.W2d at 199.

°1See Fontenot v. Mesa Petroleum Co., 791 F.2d 1207, 1221
(5th Gr. 1986) (holding that notice requirement will not be
inferred froman indemity agreenent that does not expressly
require notice).
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subcontractors. *?
b. Amount of Offset Allowed: Cearly Erroneous

Al t hough we thus conclude that Baytown is allowed to pay
clai ns by Rehab's subs and recover the anmount of such paynents from
Rehab by way of offset, we also conclude that Baytown should be
able to charge Rehab only for the anobunts actually paid by Baytown
to Rehab's subs. Careful review of the record reveals that the
district court, too, intended to allow offsets only for paynents
actually nade by Baytown to Rehab's subs. >

The sol e docunentary evidence of the anobunts paid by Baytown

to second tier subcontractors is detailed below in tabular form

The table also illustrates the offsets all owed by the court.
Exhi bi t Payee Anmount Pai d Ofset Al owed
23 ADS 10, 501. 00 11, 737. 46
24 Manhol es 2,083. 44 3,412. 75
25 Sugar | and 26, 956. 64 35, 976. 33

39, 541. 08 51, 126. 54

The district court, however, relied on Baytown's sumary sheets,
not the copies of checks in the record (Exhibits 23, 24, and 25),
to reach its offset figures. The difference between the anount
docunented as paid to Rehab's subs ($39,541.08) and the offsets
all owed by the court ($51,126.54), is $11,585.46. Baytown does not

52The Texas Suprene Court noted that "[t]o hold otherw se
woul d al l ow a subcontractor to avoid the ultimte responsibility
for debts owed to its suppliers on the basis of a statutory
notice provision enacted for the general contractor's
protection.” M ner-Dederick, 603 S.W2d at 200.

53As Baytown attenpted to recover 100% of clains by Rehab's
subs, and Baytown admttedly withheld, i.e., did not pay, at
| east 2% of cl ains of ADS, Manhol es, and Sugarl and and 100% of
clainms of MACO and Simen, the court disallowed the offsets that
Bayt own did not actually pay.
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explain why there is a difference of $11,585.46 between "paynents
made" to Rehab's subs as reflected on Baytown's summary sheets
(Exhibits 3 and 11), and the suns reflected on the only record
docunent ati on of paynents nade to Rehab's subs, Baytown's Exhibits
23, 24, and 25. Bayt own had the burden of proving that it was
entitled to such offsets.* As M. Boudreaux adm tted that Exhibits
23, 24, and 25sQt hree checks totalling $39,541.08sSQ represent the

only paynents actually nmade to Rehab's subs, the district court's

reliance on the figures on Baytown's summary sheets for "actua
paynments” nade by Baytown was m spl aced. Consequently, to the
extent of the difference of $11,585.46, the court's all owance of
t he unsubstantiated and adm ttedly unpaid portion as an of fset was
clearly erroneous.

To recap: Based on the foregoing anal ysis of the subcontracts
and of Baytown's asserted backcharges for overhead, clains costs,
and clains by Rehab's subs paid by Baytown, Rehab has defeated
backcharges of (1) $476,469.76 for overhead, (2) $59, 154.94 for
clains costs, and (3) $11,585.46 for clainms of Rehab's subs. Rehab
has al so denponstrated that Finding 10 was $81, 243. 66 greater than
it should have been as a result of the district court's reliance on
the wong subcontract anpbunts in its calcul ations. The set-off
t hat Bayt own was awar ded was $628, 453. 82 greater than was warrant ed

by t he subcontracts and the evidence. Thus Finding 10, the initial

>4Bayt own asserts that if Rehab wanted to know why Baytown's
cl ai mred paynents to Rehab's subs were greater than paynents
evi denced by checks, Rehab shoul d have asked! Such a position by
Baytown ignores its burden of proof.
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$471, 411. 20 over paynent findi ng, becomes an under paynent fi ndi ng of

$157, 042. 62. We conclude then that Rehab is entitled to an
affirmative recovery of $157,042.62 on the five COH projects. A
question that remains to be addressed, though, 1is, "Wich
partysqQSaf eco or BaytownsQi s responsi ble for paying that anmount to
Rehab?"

5. The Judgnent

Saf eco, as surety on the paynent bonds, is not |liable for any
portion of Rehab's perfected clains against those bonds. The
parties stipulated that, wunder the MGegor Act, Rehab had
perfected only $158, 620. 04 of its $305,178.69 in clai ns agai nst the
paynment bonds. Again, as surety on the bonds, Safeco was entitled
to assert all offsets alleged by its principal, Baytown.® The
district court properly allowed $179, 701. 34 of Baytown's asserted
of fsets. Those offsets ($179, 701. 34)sQwhich inure to Safeco's
creditsqQcl early exceed Rehab's perfected cl ai n6 agai nst t he paynent
bonds ($158, 620.04). Thus Rehab may not recover any portion of its
perfected bond cl ai ns.

As for Rehab's breach of contract counterclai magai nst Bayt own
on the five COH projects for $336,743.95, Baytown is entitled to
apply the sanme of fsets of $179, 701. 34 appl i ed agai nst t he perfected

clains on the bonded projects.® This time, Rehab's clains are only

SAultman & Taylor Co. v. Hefner, 67 Tex. 54, 62, 2 SSW
861, 864 (Tex. 1886); Robberson Steel, Inc. v. J. D Abrans,
Inc., 582 S.W2d 558, 564-65 (Tex. Cv. App.))El Paso 1979, no

wit).

Rehab' s breach of contract clains of $336,743.95 relate to
all COH projects, projects -2, -7, -8, -9, and 4020-1. Its
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partially offset, | eaving Rehab entitled to an affirmative recovery

of $157,042.62 agai nst Baytown on its breach of contract

counterclaim W turn finally to the sole renmaining i ssues, those
concerning the award of attorney's fees to Safeco and a possible
award of such fees to Rehab.

6. Saf eco's Attorney's Fees

Rehab's challenge to the district court's award of attorneys'
fees of $92,046.22 to Safeco was limted and conditional: Rehab
asserted that if it was entitled to recover on the paynent bonds
agai nst Safeco, an award of attorney's fees to Safeco under Texas'
Uni formDecl arat ory Judgnents Act anounted t o abuse of di scretion.?®’
Thus, as Rehab is not entitled to recover anything from Saf eco on
its paynent bonds, we need not address whether the district court
abused its discretion in awarding attorney's fees to Safeco under
the Act. Nevertheless, as we are changing the disposition of this
case on appeal, we nust determ ne which party or parties wll have
to pay Safeco's attorney's fees.

Nei t her Baytown nor Rehab is clearly the losing party or the
prevailing party. The district court, crediting Baytown's
testinmony, properly allowed Baytown to set-off al nost $180, 000 of

Rehab's cl ai ns. But on appeal, we have reversed the district

breach of contract clains relating to the bonded projects total
$305, 178.69. Rehab perfected only $158,620.04 of its $305,178. 69
in clains agai nst the paynent bonds issued by SafeCo. Thus the
$158, 620.04 in perfected bond clains formpart of Rehab's breach
of contract clains of $336,743.95. Therefore, any offsets
applied to the perfected bond clains are also applied to the
breach of contract cl ains.

*Tex. Qv. PrRac. & REM Cope ANN. 837.009 (Vernon 1986).
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court's allowance of over $625,000 in offsets awarded to Baytown,
as a result of which Rehab obtains an affirmative judgnent agai nst
Baytown. The question of who should pay for Safeco's attorney's
fees incurred as a result of the disputed clains and offsets
between the parties to this litigation presents a proverbial
Gordi an knot. Like Al exander the Great, we choose not to struggle
fruitlessly intrying to untie that knot, but elect instead to cut
it, holding Rehab and Baytown jointlysQbut not severallysqliable.
Each is thus responsible to Safeco for one-half of the award of
attorney's fees.

7. Rehab Entitled to Attorney's Fees?

Rehab argues that all parties stipulated that the paynent
bonds furnished by Safeco for projects -2, -7, -8 and -9 were
execut ed pursuant to and governed by the provisions of the McG egor
Act. Article 5160(B) of the McG egor Act assures every clai mant
the right to sue the principal and the surety for the anount due
plus reasonable attorneys' fees.®® As Rehab is not entitled to
recover fromeither Baytown or Safeco on the paynent bonds, we need
not consider whether Rehab would otherwise be entitled to
attorneys' fees under the MG egor Act. For, to establish any
right to attorney's fees under the MGegor Act, Rehab had to
prevail, i.e., torecover on its bond clainms under the Act.% Here

Rehab clearly cannot recover such fees, as it sinply was not a

8See Tex. Rev. CQv. STAT. ANN. art. 5160(B) (\Vernon 1987)
(repeal ed 1993).

%J. M Hollis Constr. Co. v. Paul Durham Co., 641 S.W2d
354, 359 (Tex. G v. App.SQCorpus Christi 1982, no wit).
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successful MG egor Act bond clai mant.
11

CONCLUSI ON
In light of the foregoing anal ysis and the determ nati ons nade
therein, we (1) REVERSE and RENDER j udgnent in favor of Rehab for
$157, 042. 62 agai nst Baytown; (2) AFFIRMthe district court's take-
not hi ng j udgnent agai nst Rehab and in favor of Safeco to the extent
of Rehab's asserted clains against the paynent bonds; (3) AFFIRM
the award of attorneys' fees to Safeco in the amount of $92, 046. 22,
but nodify the judgnent to reflect that Baytown and Rehab are
j oi ntlysQbut not several | ysqliable to Safeco for such fees, one-half
each; and (4) AFFIRMthe district court's denial of Rehab's request

for attorneys' fees.
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