IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2326
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
LU S ALFONSO FI ESCO,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H89-411-7)

(April 26, 1994)
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Asserting insufficient evidence, Luis Fiesco appeals his
convi ction of noney-| aundering, ai ding and abetting, and conspiring
to possess with intent to distribute cocaine, in violation of
18 U.S.C. 88 2 and 1956(a)(2) and 21 U S.C. § 846. Fi ndi ng the

evi dence sufficient, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Del ores Tucker-Erazo (" Tucker-Erazo") testified that she had
made her living in the late 1980's by selling cocaine. Her
husband, Orar Jairo Erazo ("Erazo"), assisted in her drug-traffick-
i ng venture.

Eventual ly, the Erazos hired Fiesco, whomErazo i ntroduced to
Tucker-Erazo in a nightclub. The Erazos initially paid Fiesco $800
per week. The Erazos' drug-trafficking operations increased, and
before | ong the Erazos were payi ng Fiesco $1, 000 per week. Tucker-
Erazo supervi sed Fiesco; his duties included delivering cocaine to
custoners and taking custoners' noney to Tucker-Erazo. Fiesco's
duty hours were from 8 a.m to dinner; he would appear at the
Erazos' hone in the norning and would stay there between errands
for his enpl oyers.

The success of Tucker-Erazo's enterprise led to changes in the
| ogistics of the enterprise's operations. |Initially, Tucker-Erazo
kept both cocaine and noney in her attic. When she began to
realize big profits, she decided to keep the noney in a closet in
her cousin's house. She began keepi ng cocaine in a storage shed in
her grandnother's back yard. She would retrieve quantities of
cocai ne when necessary and deliver them to Fiesco, who would
deliver themto the ultimate purchasers. Fiesco would return the
proceeds to Tucker-Erazo, who would place them in the closet.
Eventual |y, Tucker-Erazo rented a warehouse where she kept the
cocai ne and an apartnent where she kept the noney. Fiesco had keys

to the apartnent and the warehouse.



Erazo once purchased around 425 kil ograns of cocai ne. Fiesco
pi cked up the cocaine and placed it in the warehouse, to which he
had a key.

Fi esco occasionally purchased two- or three-kilogram quanti -
ties of cocaine fromthe Erazos, which he would resell. Fi esco
woul d ask for two or three days in which to pay the Erazos, to
which the couple would agree. Tucker-Erazo identified several
financial | edgers on which were notations indicatingthe paynent of
Fiesco's salary and the anount of noney he owed the Erazos for
cocai ne.

Tucker-Erazo testified about several specific incidents
i nvol vi ng Fi esco and cocaine. |In March 1989, Erazo directed Fi esco
to go to the warehouse and determ ne exactly how much cocai ne the
Erazos had on hand. Fi esco responded with an anount. Erazo
repeated his directive to count the cocaine in the warehouse. On
two ot her occasions, Fiesco was upset because he had to renove
cocai ne fromthe warehouse on rai ny days. On one occasion, he took
and delivered 50 kil ograns of cocai ne fromthe warehouse, then took
the proceeds of the sale to Tucker-Erazo.

In March 1989, Erazo delivered between $600, 000 and $700, 000
to Tucker- Erazo. In May or June 1989, Fiesco appeared at the
resi dence of Tucker-Erazo's father, WIIliam Tucker. Fiesco gave
Erazo a sheet and pillow case, which Erazo gave to Tucker- Erazo.
Tucker - Erazo and Tucker counted t he noney contai ned i n the beddi ng.

In July 1989, Fiesco appeared at Tucker's residence, where

Erazo handed him a box containing three to five kilograns of



cocai ne. FErazo wished for Fiesco to deliver the cocaine. In July
1989, again at the Tucker residence, Erazo gave Fiesco a clothing
basket containing cocaine; Fiesco returned within the hour.

Tucker - Erazo descri bed t he st andard operati ng procedure of the
drug-trafficking enterprise. She or Erazo would negotiate with
custoners. Fiesco would deliver cocaine and return the proceeds.
A friend told Tucker-Erazo about a friend in MAII|en, Texas, who
coul d change Tucker-Erazo's funds into larger bills. After the
bills were changed, the friend would snuggl e the funds to Col onbi a.

Later, Tucker-Erazo snmuggl ed the funds herself. She generally
t ook between $180,000 and $230,000 per trip. Tucker-Erazo al so
smuggl ed noney i nsi de hol | owed- out paperback books that she mail ed
t hrough Federal Express. Tucker-Erazo smuggl ed noney to Col onbi a
because she was afraid to open a |large bank account or to nake
| arge purchases in the United States. She hoped to use her noney
to start a business in Colonbia and eventually to bring the noney
back into the United States. According to Tucker-Erazo, noving
funds fromthe United States is part of standard drug-trafficking
procedure.

According to Tucker-Erazo, the Erazos considered allow ng
Fiesco to snuggle funds to Colonbia in August 1989. They told
Fi esco they were having noney | aundered and that they m ght all ow
himto snuggle it. Fiesco already was planning to travel to Cali
Col onbia. A few days before the planned trip, a friend told Erazo
that Fiesco had told other people that he was going to take noney

out of the United States for the Erazos.



Tucker - Erazo deci ded not to use Fiesco to snuggle the noney.
| nst ead, she asked Tucker to take the noney. Tucker agreed to do
so.

Erazo, Fiesco, and Tucker |eft for Col onbia in August 3, 1989.
Tucker carried $180,000 i n proceeds fromcocai ne deliveries Fiesco
had made. Erazo and Fiesco were renoved fromthe flight they had
pl anned to take to Col onbia. Erazo phoned Tucker-Erazo, who
returned to the airport and purchased new tickets for her husband
and Fiesco to fly to Cali.

Fi esco gave Tucker-Erazo a receipt for $3,100 that was seized
from himby police agents. Erazo phoned Tucker-Erazo from M am
and asked for noney. Tucker-Erazo wired funds to Fiesco in Erazo's
behal f. Tucker-Erazo flew to Col onbia on August 20. Tucker had
returned home; Erazo and Fi esco remai ned i n Col onbi a. Tucker-Erazo
returned to the United States on Septenber 4; Fiesco returned on
August 28 or 29. Once back in the United States, Fiesco collected
$400, 000 and $500, 000 for Tucker-Erazo.

Tucker-Erazo denied that she ever had trained Fiesco to
| aunder noney and indicated that she was unaware that Fiesco was
attenpting to snuggle noney on August 3, 1989. Fiesco fled the
United States after Tucker-Erazo's arrest.

On cross-exam nation, Tucker-Erazo testified that she had
directed Fiesco, through internediaries, toleave the country after
her arrest. She had known that Fiesco was planning to travel to
Cali on August 3. Fiesco was the Erazos' enployee and had given

them notice of his planned trinp. Fiesco had a wfe, son, and



nother-in-lawin Cali. Fiesco told the Erazos that he w shed to
visit his famly and be in Colonbia for Erazo's birthday party.
Tucker - Erazo assi sted Erazo, Tucker, and Fiesco with their baggage
and their tickets. She testified that no baggage contai ni ng noney
bel onged to Erazo or Tucker; that she never gave Fiesco $700,000 to
| aunder; and that she and Fiesco had no agreenment for him to
| aunder noney on August 3.

Tucker testified that he had becone i nvol ved i n his daughter's
cocai ne-trafficking and noney-l aundering activities. He had cone
to know Fi esco. He saw Fiesco al nost every tine he went to Tucker -
Erazo's house. Fiesco did not assist Tucker the first tinme Tucker
smuggl ed Tucker-Erazo's noney to Col onbi a and was not present when
Tucker-Erazo instructed her father before the August 1989 trip to
Col onbi a.

Tucker did not see Fiesco at the airport on August 3 but
caught a glinpse of himon the airplane. He did not see Fiesco and
Erazo renoved from the airplane. He gave the cash to Erazo in
Col onbia and did not know what Erazo did wth it. VWiile in
Col onbi a, he stayed at a "beautiful" home owned by Tucker-Erazo.
He saw Fi esco once in Colonbia, in a nightclub

Wil e in Col onbi a, Tucker-Erazo told Tucker that Fiesco would
be delivering noney to Tucker. Fiesco took noney to Tucker ten to
fifteen times thereafter. Fiesco delivered a total of about
$1 mllion. Tucker never discussed Fiesco's role in Tucker-Erazo's
enterprise with Fiesco.

Cust onms Services Special Agent Mark Fluitt testified that an



agent of the Drug Enforcenent Adm nistration ("DEA") had notified
him on August 2, 1989, that the Erazos and Tucker would be
traveling to Col onbia on August 3. The Custons Service had been
i nvestigating the Erazos since April 1989.

Fluitt, other federal agents, and Houston Police Departnent
("HPD') officers were at Houston Intercontinental Airport on
August 3. Fluitt saw the Erazos and Tucker on the jetway to the
departing airplane and saw Tucker-Erazo |eave and return wth
Fiesco. Shortly thereafter, agents went aboard the airplane and
renoved Erazo and Fiesco and took themto an area of the airport
used by the DEA and the HPD

Agents al so renoved three or four suitcases and two boxes from
t he baggage conveyor belt. One of the boxes was a stereo box on
which the name "Victor Serna" was witten. Erazo and Fiesco
clainmed the suitcases but denied ownership of the boxes. Agents
searched the suitcases and the boxes, finding $654,000 in cash
i nsi de hol | owed-out stereo conponents in the stereo box. They did
not detain Erazo or Fiesco further. Fluitt heard on August 27 that
Fi esco had been arrested at John F. Kennedy Airport in New York.

HPD O ficer Roy Slay testified that he was stationed at
Intercontinental Airport on August 3. Slay had been advised to
| ook for Col onbians attenpting to fly through Mam to Col onbia
W th several cardboard boxes. Slay saw Fiesco and a wonman pull up
infront of the airport term nal and unl oad several cardboard boxes
and suitcases fromtheir car. Anobng the boxes Fi esco unl oaded was

the stereo box in which agents |ater found the cash. Slay watched



Fiesco have a discussion with baggage handlers. After that
di scussion, Fiesco proceeded to the ticket I|ine.

HPD O ficer Bill Corley told Slay that a drug-sniffing dog had
alerted to sone of the boxes and suitcases that Sl ay had pointed
out to him Slay and another HPD officer boarded the M am -bound
airplane, l|ocated Fiesco, and renoved him from the airplane.
Fiesco carried Erazo's airplane ticket. The officers re-boarded
the airplane, located Erazo, and renoved him from the airplane.
Erazo carried Fiesco's airplane ticket. Fiesco and Erazo denied
knowi ng each other. Both nen denied ownership of the stereo box.
Slay was present when the box was opened.

Corley testified that a dog under his control alerted to the
stereo box and to a suitcase. Corley sawofficers unload cash from

t he stereo box.

.

Regar di ng his conviction of conspiracy to possess wth intent
to distribute cocaine, Fiesco contends only that Tucker-Erazo and
Tucker, as co-conspirators who testified pursuant to plea agree-
ments, |lacked credibility and that no other witnesses |inked himto
cocai ne trafficking. Determning the weight and credibility of

evidence is a question left tothe jury. United States v. Mlinar-

Apodaca, 889 F.2d 1417, 1423 (5th Cr. 1989).
Mor eover, the evidence is sufficient to support Fiesco's drug-
conspi racy conviction. A reviewwing court wll affirm a jury

verdict so long as there is evidence sufficient to allow a



reasonable jury to find a defendant guilty beyond a reasonable
doubt . The reviewng court wll view the evidence and all
inferences from the evidence in the light nost favorable to the

verdict. United States v. Bell, 678 F.2d 547, 549 (5th Cr. Unit B

1982) (en banc), aff'd, 462 U.S. 356 (1983).

To convict a defendant of conspiracy to possess drugs wth
intent to distribute, ajury nust find beyond a reasonabl e doubt an
agreenent that entails violation of federal narcotics |aws, the
def endant's know edge of the agreenent, and his voluntary partici-

pation therein. There is no overt-act requirenent. United States

v. Avala, 887 F.2d 62, 67 (5th Cr. 1989). The jury may rely upon
circunstantial evidence, including evidence of presence and
association, id., though those factors alone are insufficient to

prove conspiracy. United States v. Lechuga, 888 F.2d 1472, 1477

(5th Gr. 1989). The jury may infer guilty knowl edge fromevi dence
of flight, United States v. Kalish, 690 F.2d 1144, 1155 (5th Cr

1982), cert. denied, 459 U. S. 1108 (1983), or frominconsistent or

i npl ausi bl e expl anations of events, United States v. Arzol a- Anaya,

867 F.2d 1504, 1512 (5th Cr.), cert. denied, 493 U. S. 933 (1989).

Viewing the evidence in the light nost favorable to the
governnent, there is sufficient evidence to support Fiesco's
conspiracy conviction. Tucker-Erazo testified that she controlled
a cocaine-trafficking enterprise in which she, Erazo, Tucker, and
Fi esco participated. Fi esco delivered cocaine and returned the
proceeds to Tucker-Erazo in return for a salary of $1, 000 per week.

Tucker testified that he knew Fiesco and that Fiesco delivered



| arge sunms of cash to him Addi tionally, according to Tucker-
Erazo, Fiesco fled the country on her instructions after her
arrest. The testinony indicates that Fiesco knew about the Erazo
drug-trafficking operation and voluntarily participated in it.

Fi esco was convicted of aiding and abetting noney-| aunderi ng
by attenpting to take noney out of the United States with the
intent tousing it to pronote the carrying on of drug trafficking.
See 18 U.S.C. § 1956(a)(2)(A). On appeal, Fiesco contends that the
governnent failed to show that he was part of any conspiracy to
take noney out of the United States. Fiesco's attorney cites | ega
standards rel evant to conspiracy but cites none rel evant to noney-
| aundering or aiding and abetting. Fi esco was not convicted of
conspiracy to | aunder noney. Construing Fiesco's brief liberally
as raising a challenge to the sufficiency of the evidence to
support his noney-laundering conviction, he fails to present a
ground for reversal.

Tucker-Erazo's testinony indicates that the funds she shi pped
to Col onbia were the proceeds of her cocaine trafficking. She
testified that she had shi pped noney to Col onbia in order to avoid
drawi ng attention to herself. The evidence is sufficient to
sustain Fiesco's conviction of conspiracy as a nenber of the
Tucker-Erazo drug ring. Tucker-Erazo testified that Fiesco knew of
the plan to snmuggl e noney on August 3. Slay saw Fiesco unl oad the
box in which the cash was found. Finally, according to Slay,
despite the fact that they held each other's airplane tickets,

Fi esco and Erazo deni ed know ng each ot her and deni ed ownershi p of

10



the stereo box. Under the circunstances, Fiesco's and Erazo's

denials were inplausible. See Arzol a-Amaya, 867 F.2d at 1512.

Fiesco relies in part upon Tucker-Erazo's testinony that she
did not allow him to snuggle her drug profits to Col onbia and,
evidently, on Tucker's testinony that he was unawar e whet her Fi esco
smuggl ed noney for Fiesco. The jury was free to disregard any part
of Tucker-Erazo's and Tucker's testinmony it found not credible.

United States v. Pruneda-&nzales, 953 F.2d 190, 196 n.9 (5th

Cr.), cert. denied, 112 S. C. 2952 (1992).
AFF| RVED.
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