IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2317

FEDERAL DEPQOSI T | NSURANCE CORPORATI ON
as Recei ver for NCNB TEXAS NATI ONAL BANK,

Pl ai ntiff-Appellee,

VERSUS
VI CTOR KORMEI ER, JR., et al .,
Def endant s,
VI CTOR KORMEI ER, JR.,
and
JERRY R LACY,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 91- 3657)

(April 29, 1994)
Bef ore SM TH and BARKSDALE, Circuit Judges, and WALTER," District
Judge.
PER CURI AM **

Defendants Victor Korneier, Jr., and Jerry Lacy appeal a

" District Judge of the Western District of Louisiana, sitting by
desi gnati on.

" Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the legal profession." Pursuant to that rule, the court has determ ned
that this opinion should not be published.



(1) grant of partial summary judgnent in favor of plaintiff Federal
Deposit I nsurance Corporation (the "FDI C') on defendants' joint and
several guaranty of alimted partnership's $1.4 mllion proni ssory
note, (2) denial of defendants' notion for partial sunmary judgnent
to absolve them of such guarantor liability on that note, and
(3) directed verdict, for failure to state a cause of action, in
favor of plaintiff NCNB Texas National Bank,! denyi ng defendants'

counterclaimfor breach of an alleged oral contract.

| .

In 1984, QGaks of Ashford-Phase Il, Ltd. ("QCaks"), a limted
partnership, signed a $1.4 mllion prom ssory note ("Oaks's note")
payable to InterFirst Bank Houston, N A ("IFBH"). Def endant s
individually )) not in their capacities as the sole general
partners of Qaks )) executed a guaranty of Oaks's indebtedness to
| FBH (the "Quaranty"). Also in 1984, defendants borrowed $1
mllion personally from IFBH, signing a prom ssory note in that
princi pal anmount ("defendants' note"), on which they were jointly
and severally liable. This note was renewed in 1985 with a new
maturity date of January 31, 1988.

Gaks's note was schedul ed to mature on Cctober 14, 1986, but
| FBH and Oaks agreed to renew it. Before that agreenent was
signed, the defendants' guaranty of QGaks's note was nodified to

limt defendants' liability as guarantors to $540, 000 i n pri nci pal ,

! For ease of reference, we will refer to NCNB Texas National Bank by
its present name, NationsBank.



pl us i nterest and other costs and expenses. Under the agreenent to
renew Caks's note, the maturity date of the note woul d be ext ended,
and the renewal would be non-recourse as to Oaks and as to its
partners, both general and |imted. In the course of renew ng
Caks's note, three docunents were executed that are of inport here:
a Letter Agreenent; a Quaranty Reaffirmation; and a Renewal,

Ext ensi on, and Modification Agreenent ("Renewal Agreenent").

A

Dat ed Novenber 4, 1986, the Letter Agreenent specifies that
(1) the maturity of Oaks's note would be extended to COctober 14,
1988, and (2) the defendants would continue to guarantee Qaks's
note, but their maximumliability on the principal would be reduced
from$1l.4 mllion to $540,000. |FBH and the defendants signed the
Letter Agreenent. Although it does not reflect the date of
execution, Lacy states in his affidavit that the Letter Agreenent
was signed on or about Novenber 4, 1986, a fact not disputed by the
FDI C.

B
Dat ed October 14, 1986, the Guaranty Reaffirmati on was si gned
by IFBH and defendants, the latter expressly signing in their
capacities as guarantors. It references the Renewal Agreenent,
reaffirnms t he def endants' conti nui ng obligati ons as guarantors, and
acknowl edges the reduction of defendants' I|iability on their

guaranty of QGaks's indebtedness from$1.4 mllion to $540,000 in



principal, plus accrued interest and attorneys' fees. The GQuaranty
Reaf fi rmati on decl ares unequi vocal ly that w thout the defendants

consent and confirmation, |FBH would not execute the Renewal
Agreenment or otherw se consent to the extension of the maturity
date of Oaks's note.

The Guaranty Reaffirmation, |ike the Letter Agreenent, does
not reflect the date on which it was signed by defendants, a fact
vigorously disputed by the parties. The FDI C contends that the
Guaranty Reaffirmation was executed on Decenber 23, 1986, at the
sane tinme and during the sane closing as the Renewal Agreenent.
Def endants, on the other hand, assert that the Guaranty Reaffirna-
ti on was executed on or about Novenber 4, 1986,2 and was super seded
)) per the parties' agreenent )) by the Renewal Agreenent, which was
executed (subsequently, they insist) on Decenber 23, 1986.
Conpeting affidavits are relied upon in support of the parties
respective proffered dates on which the Renewal Agreenent was

supposed to have been executed.

| FBH and Oaks formally signed the Renewal Agreenent on
Decenber 23, 1986. It stated that it was retroactively effective
to October 14, 1986, the date originally specified in Oaks's note

as its maturity date. The Renewal Agreenent renewed QOaks's note

2 1f true, this would mean that both the Letter Agreement and the
GJarant?/. Reaf firmation, which contain the sane terns with regard to defen-
dants' liability as guarantors on Caks's note, were signed contenporaneously.
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effective that date and extended its maturity to October 14, 1988.
I ndividually, the defendants were not parties to the Renewal
Agreenent but signed it only in their representative capacities as
general partners of Gaks. |In this agreenent, |FBH and Oaks agreed
that OCaks's note thenceforth would be non-recourse as to OGaks (the
maker) and as to all of the partners of QGaks )) both general and
limted. Reference to Qaks's partners was generic, not by
i ndi vidual nanes. The Renewal Agreenent made no reference to the
Letter Agreenent or the Guaranty Reaffirmation; neither did it
mention the defendants by nane or their liability as guarantors.
On the other hand, neither the Letter Agreenent® nor the Quaranty
Reaffirmation states that Caks's note woul d becone non-recourse as
to Oaks or its partners.

So much for the |oan nodification docunents. |In 1987, |FBH
was nerged into First RepublicBank Houston, N A ("FRBH").
Defendants' note matured in January 1988 but was not paid upon
maturity. In the summer of 1988, FRBH failed, and the FDI C as
recei ver for that bank assigned both Gaks's then-current note and
defendants' then-delinquent note to NationsBank.* (Qaks's note
matured in Cctober 1988 but, |ike defendants' note before it, was
not paid upon maturity.

Def endants contend that in April 1989 NationsBank offered to

® NationsBank asserts that the Letter Agreement provides that Oaks's
note woul d be non-recourse to Oaks, the naker, but we do not find this
expressly set forth therein.

4 Nati onsBank, then NCNB Texas National Bank, was created as the bridge
bank for sone forty failed First RepublicBanks in Texas.
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renew defendants' personal note. But NationsBank's proposal of
April 1989, which rejected defendants' earlier proposal to
restructure defendants' note, expressly stated that it was not an
of fer but nerely a suggestion of terns that the | oan officer would
reconmend to NationsBank's seni or managenent for restructuring that
note. This proposal contained, anong other recomendations, the
followng: (1) Past-due interest would be recalculated at a rate
of four percent per annum and woul d be paid in cash to Nati onsBank
at closing of the defendants' note as restructured; (2) the
restructured note would bear interest at the rate of four percent
per annum payable nonthly; and (3) the specified maturity date of
the restructured note would be two years after the renewal date,
with defendants to have an option further to extend the restruc-
tured note one nore tinme for up to two additional years.

The proposal was silent as to prepaynent: It did not state
whet her defendants would be allowed to prepay the renewed note;
neither did it nmention prepaynent penalties. Finally, defendants
were told to respond to the proposal by My 2, 1989, but they
apparently failed to do so satisfactorily.

I n June 1989, NationsBank noticed public forecl osure sal es for
the collateral described in the deeds of trust securing each of the
notes )) undevel oped real property in Harris County. The foreclo-
sure sal es were schedul ed for Tuesday, July 4, 1989.°

Defendants state that they nmet wth representatives of

5> Under Texas |aw, a |ender may conduct a foreclosure sale on a national
hol i day. Koehler v. Pioneer Am Ins. Co., 425 S.W2d 889, 891 (Tex. Cv.
App.))Fort Wrth 1968, no wit).




Nat i onsBank on July 3, 1989 )) the day before the forecl osure sale
)) to negotiate an extension of defendants' note. Defendants al so
state that at this neeting they and representatives of Nati onsBank
orally agreed that the maturity date of defendants' note would be
extended for two years under the terns of the April renewal
proposal. Defendants assert that during the course of the July 3
meeting they infornmed NationsBank's representatives that they
(defendants) would not guarantee QOaks's note. Later during that
nmeeting, say the defendants, NationsBank's representatives excused
t hensel ves for a private discussion, after which they returned and
advi sed defendants that NationsBank woul d extend the maturity of
defendants' note only on the condition that defendants also
personal |y guarantee Qaks's note. Def endants insist that they
rejected the addition of this condition to the "agreenent,"
wher eupon Nati onsBank refused to renew def endants' note.

In sharp contrast, NationsBank contends that no agreenent to
extend defendants' note ever existed and that at the tinme FRBH
failed (the sunmer of 1988), defendants' note had al ready matured
and remai ned unpai d. By 1989, observes NationsBank, both notes
were seriously in default. NationsBank contends that the purpose
of the el event h-hour communications wth defendants on July 3 was
to determ ne whether the notes woul d be paid.

Finally, NationsBank asserts, the Guaranty Reaffirmation ))
which it insists was signed on Decenber 23, 1986, contenporaneously
wth the closing of the renewal of Oaks's Note )) preserved

defendants' liability as guarantors. That being the case, reasons



Nati onsBank, it had no cause to seek, and in fact did not seek
def endants' personal guaranty on the Oaks's note as a condition of
renewi ng defendants' note. Wth the defendants' guaranty already
in hand, there were sinply no guaranties to be sought.

The collateral for each note was sold at public foreclosure
sal e as schedul ed. A principal deficiency of $514, 109. 03 r enai ned
on Caks's note; a principal deficiency of $438,277.83 renai ned on

def endant s' not e.

2.

I n August 1990, NationsBank sued OGaks and the defendants for
t he deficiencies on those notes, but | ater nonsuited OCaks. (Qaks's
not e had been made non-recourse as to Gaks, and Oaks had never been
i able on defendants' note.) Defendants counterclained, alleging
t hat NationsBank had breached its oral agreenent to renew defen-
dants' note and that the condition inposed by NationsBank for
renewal of that note violated the anti-tying provisions of the Bank
Hol di ng Conpany Act, 12 U S C. § 1972. VWiile suit was still
pending in state court, NationsBank assi gned both notes to the FDI C
inits corporate capacity, effective Novenber 30, 1991. Shortly
thereafter, the FDIC intervened, then tinely renoved the case to
federal district court.

Def endants noved for partial summary judgnent on Oaks's note
on the ground that the express |anguage of the Renewal Agreenent

elimnated liability in personam as to defendants. The FDI C

opposed defendants' notion and cross-noved for partial summary



j udgnment on both Caks's note and defendants' note. Defendants did
not contest their liability on the latter note.

Addi tional ly, NationsBank noved for partial summary judgnent
rejecting defendants' tying counterclaim under the Bank Hol di ng
Conpany Act. Neither Nationsbank nor defendants noved for sunmary
j udgnment on def endants' countercl ai magai nst Nati onsBank for breach
of an alleged oral contract.

The district court granted the FDIC s partial sunmary j udgnent
nmotion on both notes but denied defendants' notion for partial
summary j udgnent on Gaks's note. The court held defendants jointly
and severally liable to the FDIC on Oaks's $1.4 million note, in
the principal amunt of $540,000, plus accrued interest and
attorneys' fees. Defendants al so were adjudged personally liable
for the deficiency of $438,277.83 on defendants' $1 mllion note,
pl us accrued interest and attorneys' fees.

The case proceeded to trial on the remaining clains. Before
a jury was enpaneled, however, the district court directed a
verdi ct in favor of NationsBank, rejecting defendants' counterclaim
t hat Nati onsBank had breached the alleged oral agreenent to renew
def endants' note. The court reasoned that as defendants were
al ready bound to repay the existing i ndebtedness on the note with
interest, another promse thus to repay was not nmade for valid
consi deration.®

The district court entered final judgnent (1) in favor of the

5 The court al so believed defendants | acked a change in position or
circunstance, i.e., reliance and harm damages.
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FDIC in the amounts owed by defendants on the two prom ssory notes
and (2) in favor of NationsBank on defendants' counterclaim for
breach of an alleged oral contract. Defendants tinely noved to
alter or anend the judgnent; the district court denied the notion,
and this appeal resulted.

Def endants seek reversal of the (1) grant of partial summary
judgnent in favor of the FDIC on defendants' joint and severa
guaranty of Oaks's note, (2) denial of defendants' notion for
partial summary judgnent on that note, and (3) directed verdict,
for failure to state a cause of action, dism ssing defendants'
counterclaimfor breach of the alleged oral contract. Defendants
do not, however, appeal the summary judgnent on the deficiency
under their individual $1 million note; neither do they appeal the
summary judgnent rejecting their counterclaim that NationsBank

violated the anti-tying provisions.

.
A
1
W review the district court's grant or denial of summary
j udgnent de novo, "reviewing the record under the sane standards

whi ch guided the district court.” MWalker v. Sears, Roebuck & Co.,

853 F. 2d 355, 358 (5th Cr. 1988). Sunmary judgnment is proper when
no genui ne issue of material fact exists that would necessitate a

trial. Celotex Corp v. Catrett, 477 U. S. 317, 323-25 (1986); see

FED. R QGv. P. 56(c). In determning whether the grant of a
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summary judgnent was proper, all fact questions are viewed in the
light nost favorable to the nonnmovant. Wl ker, 853 F.2d at 358.
Questions of law )) including interpretation of an unanbi guous

contract )) are always decided de novo. |d.

2.

Al t hough the parties insist that the Renewal Agreenent is
unanbi guous, they dispute the interpretation of the follow ng
portion (non-recourse portion):

Not wi t hst andi ng any contrary provision of the Note or any

rel ated papers, no hol der thereof shall sue Borrower or

any of its partners, general or |limted, seeking a

personal judgnent for any of the debt evidenced thereby,

principal or interest, or seek, recover or enforce any
judgnent for deficiency after foreclosure upon the
security therefor, but shall instead undertake to effect
repaynent of the Note after default only through realiza-

tion upon security for the Note.

Defendants contend that they had negotiated with |IFBH to be
released fromall personal liability on OGaks's note )) not just as
partners but as guarantors, too )) and that these negotiations
resulted in the non-recourse portion of the Renewal Agreenent.’

Def endants argue that the non-recourse portion unanbi guously
relieves themof all liability on OGaks's note, as both partners and

guar ant ors. Defendants rely nost heavily wupon the follow ng

" I'n support of their position, defendants assert that they were al so
relieved frompersonal liability on a $1.6 nillion note, for which Caks was
the maker, at the sanme tine they were negotiating to be relieved of persona
liability on the $1.4 million note. (For this assertion, they refer this
court to a blank page in the record.) It is likely that defendants believe
their position is squorted by the Letter Agreenent, which refers to the $1.6
mllion note and reflects that defendants were not |iable as guarantors on
that note. The Letter Agreenent, however, does reflect that defendants were
ég4geggbn l'iable as guarantors on the $1.4 mllion note in the amount of
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phrases from the non-recourse portion of the Renewal Agreenent:

"[n]otw thstanding any contrary provision of . . . any related
papers" and "partners )) general or limted." The phrase "any
related papers,"” defendants argue, refers to, inter alia, the
Letter Agreenent. Defendants also contend that the reference to

general partners (Defendants were Oaks's only general partners.)
not only insulates themfromsuit for any deficiency on Caks's note
intheir capacities as partners, but also prevents themfrom being
sued in their capacity as guarantors.

Not surprisingly, the FDI C disputes any interpretation of the
non-recourse portion that would relieve defendants of liability as
guar ant ors. In the alternative, the FDIC contends that any
unwitten agreenent or understanding that the Renewal Agreenent
woul d rel ease defendants from personal liability as guarantors ))
i.e., any agreenent that is not in witing, approved by the board
of directors or loan commttee of the | ender bank, and reflected in

the mnutes of its board or | oan conmttee )) is barred by D Gench

Duhne & Co. v. FDIC, 315 U. S. 447 (1942). Because we consider the

agreenent to be unanbi guous on release of liability, we need not
consi der whether D OGench precludes the adm ssion of extrinsic
evi dence of side agreenents in order to clarify an anbi guous | oan
agreenent, an issue that a previous panel of this court has left

open. See Pollock v. FDIC, No. 92-9010, slip op. 3375, 3379 n.6

(Apr. 4, 1994) ("The district court on remand will be faced with
the question of whether D OGench can be raised by the FDIC to

precl ude the adm ssion of extrinsic evidence of side agreenents in
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clarifying the anbi guous | oan agreenent. W |eave this issue to
the district court which should be allowed not only the first bite
at this apple, but an opportunity to consune the entire core.").

The Renewal Agreenent does state plainly that thenceforth the
bank shall not sue any general partner personally for any defi-
ciency on QGaks's note. But both the Letter Agreenent and CGuaranty
Reaffirmation state with equal clarity that the guarantors of
Caks's indebtedness will remain liable under their guaranty.
Def endants woul d have this court construe the "general partner”
| anguage of the Renewal Agreenent to release them from persona
liability, not just as partners qua partners, but in any and every
capacity )) including that of guarantors.

FDIC v. Singh, 977 F.2d 18 (1st Cr. 1992), is directly on

poi nt . Singh was an action against individual partners under a
joint and several guaranty executed in connection with a |loan to
their partnership. The original note was signed and guarant eed by
all general partners. The terns of that note were revised two
years later, at which tinme a non-recourse provision was added so
that the note becane non-recourse to all partners. The bank in
Singh, like | FBH here, prom sed to "l ook solely toits [c]ollateral
for satisfaction of the [partnership's] obligations . . . and not
to the personal assets of any partner, General or Limted." |1d. at
20. Sinmul taneously with the execution of the revised note, the
bank and the partnership jointly executed an instrunent that is
conparabl e to both the Letter Agreenent and the Guaranty Reaffirma-

tionin the instant case, which stated, "[T] he Guaranty . . . shall
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remain in full force and effect and all the terns thereof are
hereby ratified and confirnmed . . . ." I|d.

The partners in Singh clained that the revised note's non-
recourse provision )) which elimnated personal liability of all
partners, general and limted )) nullified by inplication their
liability under their separate guaranty agreenents. Id. at 23
Rejecting that argunent, the court held that the guaranty was
unaffected by the non-recourse provision: The partners had
incurred liability in two separate and distinct capacities; the
negation of their liability as partners had no effect on their
liability as guarantors. 1d. at 22-23.8

Li ke the non-recourse note in Singh, the Renewal Agreenent

cannot be construed to absol ve defendants of liability as guaran-

tors for that portion of Oaks's note that they continued to

guarantee. |t unanbi guously relieves partners qua partners from
personal liability but does not negate defendants' liability as

guarantors. As the Renewal Agreenent is not anbi guous, there can
be no genui ne and material fact issue for sunmary judgnent purposes
as to the parties' intent.® W do not )) nay, nust not )) consider
the parol evidence of the parties' intent offered by defendants.
Id. W determine the rights and liabilities of the parties by

giving legal effect to the Renewal Agreenent as witten and hold

8 Conpare Commons West Office Condos v. RTC, 5 F.3d 125, 127-28 (5th
Cir. 1993) (holding that partner was 100% I iable for the entire deficienc
after foreclosure as general Fartner of alimted partnership, even thoug
guaranty executed by partner linmted his liability to 25% of 1 ndebtedness).

9 See Richland Plantation Co. v. Justiss-Mears Ol Co., 671 F.2d 154,
156 (5th Gir. 1982) (noting that only if a contract is found anbi guous does
the question of the parties’ intent beconme a fact question).
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t hat defendants renmained |iable on Gaks's note in their capacities

as guarantors. See ldeal lease Serv. v. Anpbco Prod. Co.,

662 S.W2d 951, 952 (Tex. 1983).

Even were we to assume argquendo the truth of defendants'
assertion that the Guaranty Reaffirmation and t he Renewal Agreenent
wer e not executed sinultaneously, and that the docunents coul d not
be construed toget her as part of the sane agreenent, our concl usion
woul d remai n unchanged. The Renewal Agreenent neither expressly
nor inplicitly supersedes or conflicts with the Guaranty Reaffirma-
tion. The latter docunent confirns defendants' liability in their
capacities as guarantors; the Renewal Agreenent sinply relieves
themof liability in their capacities as partners. Moreover, the
Guaranty Reaffirmation specifically refers to the Renewal Agree-
nment . The defendants, by signing the Quaranty Reaffirmation,
confirmed that NationsBank would not enter the Renewal Agreenent
W t hout defendants' agreeing to remain liable as guarantors for

$540, 000 of the original note.?°

B
1

The district court directed a verdict!* on defendants'

1 In their brief, the defendants argue that in Texas, guarantors are
rel eased when the principal is released. The defendants, at oral argunent,
acknow edged that they no | onger advance this argunent because it was not nade
to the district court.

1 The court directed a verdict before opening statements, even before a
jury was enpaneled. A district court has broad discretion to dispense with
ogenlng statements. Cark Advertising Agency v. Tice, 490 F.2d 834, 836-37
(5th Qr. 1974); Defenders of WIdlife, I'nc. v. Endangered Species Scientific

(continued...)
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counterclaimthat NationsBank breached an alleged oral contract.
When a district court grants a directed verdict, it makes the
determ nation that, as a matter of law, "there was no evi dence of
such quality and weight that fair-mnded jurors in the exercise of
inpartial judgnent mght reach a different conclusion.” In re

Wor | dwi de Trucks, Inc., 948 F.2d 976, 979 (5th Cr. 1991) (quoting

Moore v. Johnson, 568 F.2d 1184 (5th GCr. 1978)). W review the

grant of a directed verdict de novo. |[d.

2.

The court determ ned that defendants had failed to state a
cl ai mupon which relief may be granted, reasoning that defendants
had not alleged any valid consideration. Defendants contend that
the court erred in dismssing their claimagainst NationsBank for
want of consideration. |In support of their contention, defendants
assert alternative reasons: (1) defendants gave consideration to
Nat i onsBank, and (2) consi deration was not required for the renewal
and extension of defendants' note. See TeEx. Bus. & Cow Cooe 8§ 3. 408.

In addition to di sputing these contentions, NationsBank argues
that, even if the district court erred in its reasoni ng based upon

failure or lack of consideration, the statute of frauds prevents

(...continued)

Auth., 659 F.2d 168, 182 (D.C. Cr.), cert. denied, 454 U S. 963 (1981%.
Defendants concede that the district court has the inherent power in the
proper case to direct such a verdict. See Oscanyan v. Wnchester Repeating
Arms Co., 103 U. S. 261, 266 (1880). As the facts of the instant case disclose
an absolute defense to the breach of contract clalnw)g the statute of frauds
)) this is a proper case for a directed verdict even before opening state-
ments. The district court has not abused its discretion in dispensing with
openi ng statenents.
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enforcenent of the alleged oral agreenent because it was not
performable within one year. W agree that the statute of frauds,
tinely raised as an affirmative defense by NationsBank in its
Amended Answer, bars enforcenent of the alleged oral contract. W
therefore need not )) and do not )) consider defendants' argunents
regardi ng | ack of consideration.'?

Whet her a given oral contract is unenforceabl e because of the

statute of frauds is a question of law. Pruitt v. Levi Strauss &

Co., 932 F.2d 458, 463 (5th Cr. 1991). The statute of frauds
requires that for a contract that is not to be perfornmed within one
year fromits date to be enforceable it nmust be in witing. 1d.
Thus the court nust examne any oral agreenent's duration of
performance to determ ne whether it is rendered unenforceabl e by

the statute of frauds. | d. If by its terns the oral agreenent

cannot be perforned within one year, it cannot be enforced. N day

v. Niday, 643 S.W2d 919, 920 (Tex. 1982). "The possibility of
performance within one year nmust . . . have been within the

contenplation of the parties" to satisfy the statute. First Nat'l

Bank v. Trinity Patrick Lodge No. 7, 238 S.W2d 576, 579 (Tex. G v.

App. ))Fort Worth 1951, wit ref'd n.r.e.). An agreenent that fixes
a definite period | onger than a year during which performance wl |

conti nue denonstrates that the parties did not contenplate earlier

performance. Mann v. NCNB Texas Nat'l Bank, 854 S.W2d 664, 668

21t is well established that when a district court reaches the correct
conclusion for an incorrect reason, the judgnent may be affirnmed on appeal if
there is a valid basis for the decision. Jaffke v. Dunham 352 U S 280, 281
&1957); De Sanchez v. Banco Central de Nicaraqua, 770 F.2d 1385, 1387 (5th
r. 1985); Bickford v. Tnt'T Speedway Corp., 654 F.2d 1028, 1031 (5th Gir.
Unit B Aug. 1981).
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(Tex. App.))Dallas 1992, no wit). The theoretical possibility
that defendants' note mght be prepaid within one year is not
enough, by itself, to satisfy the statute. |[d.

Def endants readily concede )) nay, assert )) that the tine for
performance of the all eged agreenent was two years. The April 1989
proposal from NationsBank contenplated a two-year renewal period
for the note. Never is it suggested, either by defendants in their
counterclaim or by NationsBank in the April 1989 proposal, that
def endants coul d or m ght prepay defendants' note. In light of the
facts of this case, we have no difficulty concluding that the
possibility of prepaynent was so renote and unforeseeable that it
was not within the contenplation of the parties.

But even had the parties anticipated prepaynent within the
first year of the agreenent, such a nere possibility alone would
not be sufficient to overconme the statute of frauds hurdle. The
parties plainly contenplated that performance would exceed one
year. Therefore, as a matter of Texas |law, the agreenent by its
terms is deened incapable of being perforned within a year for
purposes of the statute of frauds and nust be in witing to be
enforced. See N day, 643 S.W2d at 920; Mann, 854 S.W2d at 668-
69. 13

As the statute of frauds precludes enforcenent of the alleged

oral contract to renew defendants' note for two years, we may, and

3 |I'n oral argument, the defendants suggested that part of their
aﬁreenent was to execute a renewal note )) an act that would be taken in |ess
than a year. The defendants did not nake this argunment in regard to the
statute of frauds in their opening brief, and they did not file a reply brief,
so the agrument is waived.
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do, affirm the dismssal of defendants' counterclaim against
Nat i onsBank for breach of the alleged oral contract. Wether the
district court's reasoning, grounded in | ack of consideration, was
erroneous is of no consequence, given the statute of frauds'

proscription of enforcenent of the oral agreenent.

L1,

We conclude that the district court properly granted FDIC s
motion for summary judgnent and denied defendants' notion for
summary judgnent. As we can affirmon another basis )) the statute
of frauds )) the dismssal of defendants' counterclai m against
Nat i onsBank for breach of an oral contract, that di sm ssal does not
constitute reversible error. For the foregoing reasons, the

judgnent is in all respects AFFI RVED
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