IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2312

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
RONNIE (NM) G PSON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H 84-22-2)

(Decenber 23, 1993)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Ronni e G pson was convicted by a jury of conspiracy to pass
counterfeit United States Treasury checks, in violation of 18
U S C 88 371, 471, and 472; passing or uttering a counterfeit
United States Treasury check, in violation of 18 U S.C. § 472;
and destruction of property belonging to the United States Secret

Service, in violation of 18 U S.C. § 641. He was sentenced to

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



three years inprisonnent for the offense of passing or uttering a
counterfeit United States Treasury check. He was al so sentenced
to one-year inprisonnent terns for each of the other two

of fenses; however, these sentences were suspended, and he was

pl aced on one year of supervised probation for each of these
offenses. His terns of supervised probation were to run
concurrently to each other but consecutively to his three years
of inprisonnent. He now appeals his conviction and sentence. W

affirmthe district court's judgnent of conviction and sentence.

A. Factual Background

Ronni e G pson (G pson) worked as a conputer operator trainee
for the United States Departnent of the Treasury at its
Di sbursenment Center in Austin, Texas, fromJune to Decenber of
1980. According to Joseph Laberneyer, G pson's supervisor at the
Center, G pson had the responsibility of operating a punching
machi ne that recorded payees' nanes, check nunbers, paynent
anounts, addresses, social security nunbers, and ot her
i nformati on on governnment checks. As a conputer operator
trainee, G pson also had free access to the vault in which
gover nnent checks were stored because one of his duties was to
retrieve checks fromthe vault. @G pson, however, appeared to
have personal problens and was frequently absent from work.

During a March 1981 inventory, eleven replacenent railroad

retirement benefit checks, nunbered 270,075 through 270, 085, were



determ ned m ssing. Ronald Johnson, a Special Agent with the
United States Secret Service, investigated the m ssing checks and
determ ned that one of the m ssing checks for $2500 had been nmade
payable to a person naned Daryl C oud and was negotiated at a
bank in Houston, Texas, by a man naned J. R Lave on Decenber 31,
1980. As requested, the bank interviewed Lave and fromt hat
interview received information, which it passed on to Agent
Johnson, that G pson was al so involved in the negotiation of the
check.

When Agent Johnson contacted G pson on May 13, 1981, G pson
deni ed any know edge of the check but stated that he knew both
Lave and C oud, that he had been staying at Lave's hone on
Decenber 31, 1980, and that he had no know edge of C oud's being
in Houston at that tinme. G pson also told Agent Johnson that he
had worked at the Austin Di sbursenment Center, but that he worked
in the equi pnent operating roomand had no access to the type of
check in question.

Five days | ater, Agent Johnson contacted C oud, who admtted
t hat he had been in Houston on Decenber 31, that he had
negoti ated the check with Lave as a co-signer because he was from
out of town, and that he had spent Decenber 31 at Lave's hone.

Cl oud al so denied any involvenent in creating the check, but
stated that he had received $800 of the proceeds fromthe check,
whi ch was stolen shortly thereafter.

On June 3, 1981, Agent Johnson again interviewed G pson, who

now stated that he had "bunped into" Coud in Houston around



Christmas tinme and that C oud had sought his help in cashing a
check. G pson also stated that he had introduced C oud to Lave.
He mai ntai ned, however, that he knew not hi ng about the check in
question or whether C oud had actually cashed it.

Agent Johnson al so interviewed Deni se Lave, G pson's
girlfriend and Lave's daughter, at the sane tine. She at first
claimed that she did not know that C oud was in Houston in
Decenber 1980 or that he had visited with her father. She later
stated that C oud may have been in Houston in Decenber 1980 and
visited with her father w thout her knowi ng about it because she
had been staying at a friend' s house several nights during the
Chri stmas hol i days.

Cloud was interviewed for a third tinme in August 1981.

Cloud again admtted that he had negotiated the check with Lave's
hel p on Decenber 31, 1980, and that he had spent the holiday with
G pson and Deni se Lave in Houston at J. R Lave's house.

As the investigation progressed, Coud agreed to allow the
Secret Service to tape record a tel ephone conversati on between
hi msel f and G pson. Coud then called G pson and arranged to
meet himin person. Before the neeting, Secret Service Agent
Kirk Roach equi pped Coud with a recorder and transmtter.

Agents then followed Cloud to G pson's apartnent, nonitoring the
nmeeting fromacross the street. Coud remained in G pson's
apartnent for approximately twenty m nutes, at which point G pson

di scovered the recorder. Although the tape fromthe recorder had



been ruined, the recording made fromthe transmtter was
unhar med.

During the conversation in G pson's apartnent, Coud told
G pson that he needed to tal k about the check because he was
going to be prosecuted for cashing it. @G pson replied, "Renenber
what we tal ked about when all the possibilities we tal ked about,
| said if they try to prosecute either one of us, our strongest
def ense should be our witness for each other . . . . [I]f they
try to prosecute you after they sent [it] in the mail to you, a
lawer wll eat that [stuff] up." Wen Coud then tried to
explain that the story of the check arriving in the nmail was not
hol di ng up as a defense, G pson told himthat the governnment was
merely trying to scare hi m because the governnent had been
unsuccessful in trying to "break down" G pson and Deni se Lave.
G pson also insisted that C oud woul d not be prosecuted if C oud
just maintained his story that the check arrived in the mail and
that he believed it was fromthe governnent.

B. Procedural History

On February 2, 1984, G pson and C oud were indicted on
charges of conspiracy to pass counterfeit Unites States Treasury
checks, in violation of 18 U S.C. 8§ 371, 471, and 472 (Count 1I).
G pson was also indicted on charges of forging or counterfeiting
a United States Treasury check in violation of 18 U S.C. § 471
(Count I1); passing or uttering a counterfeit United States
Treasury check in violation of 18 U S.C. 8§ 472 (Count I11); and

destruction of property belonging to the United States Secret



Service, in violation of 18 U S.C. § 641 (Count 1V). d oud
entered into a plea agreenent wth the governnent under which the
conspi racy charge agai nst himwas di sm ssed, and he testified
against G pson at trial. G pson was convicted by jury on Counts
I, I'll, and V. He was sentenced to three years inprisonnent on
Count 1l1l. He was also sentenced to one year inprisonnment for
each of Counts | and |IV; however, these sentences were suspended,
and he was pl aced on one year of supervised probation for each of
these offenses. His terns of supervised probation were to run
concurrently to each other but consecutively to his three years
of i nprisonnent.

On March 3, 1987, G pson filed a petition pursuant to 28
US C 8§ 2255, in which he alleged that his conviction was
obt ai ned by use of a coerced confession, with illegally seized
evidence, and in violation of his privilege against self-
incrimnation. He further asserted that the prosecution had
failed to disclose excul patory material, that his conviction
violated his right agai nst double jeopardy, and that he had been
deni ed effective assistance of trial counsel. The governnent
then requested a hearing on that petition, specifically to
address G pson's ineffective assistance of counsel claim

On July 27, 1987, G pson noved to file a del ayed notice of
appeal, claimng that his retained | awer had requested an
addi tional $1500 to pursue an appeal but had failed to tel
G pson of the tinme [imtation for requesting an appeal. A

magi strate judge appoi nted counsel to represent G pson with his



§ 2255 petition; however, before the evidentiary hearing on that
petition, the district court granted G pson's notion to file a
del ayed notice of appeal. G pson then noved to wthdraw his

8§ 2255 petition, and the district court granted his notion.

This court then dism ssed G pson's appeal for |ack of
jurisdiction, stating that the district court had no authority to
grant the notion for delayed notice of appeal. The dism ssal was
ordered w thout prejudice, however, so that G pson could refile
his 8§ 2255 petition.

G pson refiled his § 2255 petition on May 21, 1990. He

clainmed, inter alia, that he had been denied his right to appeal

hi s conviction and sentence because of his trial counsel's
ineffective assistance in failing to advise himof the tine
limtations for filing a notice of appeal. After holding an
evidentiary hearing to determ ne whether the ineffective

assi stance of G pson's trial counsel had deprived G pson of his
right to appeal, the district court denied G pson's § 2255
petition. G pson then tinely appealed the district court's
determ nation that he had not been denied his right to appeal
because of ineffective assistance of counsel. This court vacated
the judgnent of the district court, thus allowing G pson to

proceed on direct appeal. The instant appeal then ensued.

.
G pson first contends that there was insufficient evidence

to support his conviction for conspiracy to commt an offense



against the United States because Cloud did not voluntarily enter
into the conspiracy. Specifically, he argues that C oud entered
into the conspiracy under duress.

In reviewing a sufficiency of the evidence challenge, this
court nust exam ne the evidence in the light nost favorable to
the verdict and uphold the conviction if a rational trier of fact
coul d have found the essential elenents of the offense beyond a

r easonabl e doubt. United States v. Cardenas-Al varez, 987 F.2d

1129, 1131 (5th Gr. 1993); United States v. Gllo, 927 F.2d 815,
820 (5th Gr. 1991). Further, we nust review all reasonabl e
inferences and credibility choices in favor of the verdict.

Cardenas- Al varez, 987 F.2d at 1131. The evi dence need not

excl ude all hypotheses of innocence. United States v. Chappell,

6 F.3d 1095, 1098 (5th Gr. 1993).

To obtain a conspiracy conviction under 18 U S.C. § 371, the
gover nnent nust prove beyond a reasonabl e doubt (1) an agreenent
by two or nore persons to violate the law of the United States,
(2) an overt act by any co-conspirator in furtherance of the
schene, and (3) each defendant's knowi ng and vol untary
participation. [d. W believe the evidence supports G pson's
conspi racy conviction.

At trial, Coud testified that he had di scussed cashing the
check in question with G pson and that he and G pson travelled
fromAustin to Houston to cash the check. C oud further
testified that he had told G pson that the attenpt to cash the

check m ght not be successful, but that he agreed to go through



with the attenpt because G pson was an aggressive and brash
person and because he feared G pson. Additionally, Coud stated
that G pson was waiting in the car during the thirty-m nute
period in which Coud negotiated the check in the bank with Lave
and that after giving G pson the $2500 C oud received from
cashing the check, G pson gave C oud $800.

The jury, as the trier of fact, was free to believe all,

part, or none of Cloud' s testinony. United States v. Pruneda-

Gonzal ez, 953 F.2d 190, 196 n.9 (5th Cr.), cert. denied, 112 S
Ct. 2952 (1992). Further, to prove duress, it nust be shown,
inter alia, that the person allegedly acting under duress "was
under an unlawful and present, immnent, and inpending [threat]
of such a nature as to induce a well-grounded apprehensi on of

death or serious bodily injury." United States v. Harper, 802

F.2d 115, 117 (5th Gr. 1986).

From C oud' s testinony, a reasonable jury could have
inferred that Coud voluntarily conspired wwth G pson to cash the
$2500 check. Moreover, in light of Coud s statenment that G pson
was waiting in the car during the thirty-m nute period in which
Cloud was in the bank, a reasonable jury could have determ ned
that C oud was not under a "present, inmnent, and inpending"
threat from G pson. G pson's sufficiency challenge is thus

W thout nerit.



L1l
G pson al so contends that the adm ssion into evidence of the
recorded conversation between himand Coud in his apartnment

violated his Fifth Anmendnent right to counsel under M randa v.

Arizona, 384 U S. 436 (1966), and his Sixth Anendnent right to
counsel under Massiah v. United States, 377 U S. 201 (1964). W

di sagr ee.

Because G pson failed to object to the adm ssion of the
recording at trial, we reviewthe district court's decision to
admt the recording at trial for plain error that affected

G pson's substantial rights. United States v. dano, 113 S.

1770, 1777-78 (1993); United States v. Martinez, 962 F.2d 1161

1166 (5th Gr. 1992). An error is plain when it is clear or
obvious. dano, 113 S. C. at 1777. To show that a substanti al
right is affected, a party nmust generally show prejudice. 1d. at
1777-78.

G pson's argunent fails for two reasons. First, G pson's
reliance on Massiah is msplaced. The defendant in Massiah was
al ready indicted when federal agents sent a co-defendant to try
to elicit incrimnating statenents fromhim Mssiah, 377 U. S.
at 201. G pson had not yet been formally charged when agents
used Coud to record the incrimnating statenents; therefore,

G pson's Sixth Anmendnent right to counsel had not yet attached.
United States v. Howard, 991 F.2d 195, 201 (5th Cr.), cert.

denied, 114 S. Ct. 395 (1993).
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Second, G pson's reliance on Mranda is also msplaced. The
right to counsel in the context of interrogation, prior to form
charges, is inplicated only if the subject of the interrogation

is in the custody of his interrogators. O-egon v. Elstad, 470

U S 298, 309 (1985); Howard, 991 F.2d at 200. Because G pson
was not in custody at the tinme of the recording, his Fifth

Amendnent right to counsel under Mranda had not yet attached.

| V.

G pson finally argues that his trial counsel provided
i neffective assistance because counsel, inter alia, failed to
adequately prepare or investigate G pson's case, did not nmake an
openi ng statenent, conducted only a short direct exam nation of
G pson, and failed to nake objections to hearsay statenents. W
find his argunent to be without nerit.

This court considers allegations of ineffective assistance
of counsel on direct appeal only in "rare cases" in which the
cl ai m has not been raised before the district court and "the
record allows] us to evaluate fairly the nerits of the claim"”

See United States v. Higdon, 832 F.2d 312, 314 (5th Cr. 1987),

cert. denied, 484 U. S. 1075 (1988). G pson's trial counsel has

not had an opportunity to explain the reasoning for his actions,
and no evidence in the record exists by which to determ ne the

rationale for trial counsel's actions. Because we cannot fully
evaluate G pson's claimof ineffective assistance of counsel on

appeal and can only speculate on the basis for trial counsel's

11



actions, this case is not the "rare case" envisioned by our
Hi gdon decision. Accordingly, we decline to address the nerits

of G pson's ineffective assistance of counsel claim

V.

For the foregoing reasons, the district court's judgnment of

convi ction and sentence i s AFFI RVED
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