IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2290
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
TAM LORRAI NE JONES,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of Texas
(CA-H 92- 3604 (CR-H 89-0269-01))

(May 25, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
I

In August 1989, Tam Jones was charged with conspiracy to
manuf acture nore than 100 granms of nethanphetam ne (count 1), in
violation of 21 U S.C. 88 841(a)(1l), 841(b)(1)(A), and 846, and
ai ding and abetting the attenpt to manufacture nore than 100 grans

of et hanphetamne (count 2), in violation of 21 US C

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



88 841(a)(1), 841(b)(1)(A), and 846, and 18 U. S.C. 8§ 2. On April
26, 1991, after a five-day trial, the jury deadl ocked and the
district court declared a mstrial. Shortly thereafter that sane
day, the governnent and Jones entered into an oral plea agreenent,
wher eby Jones agreed to plead guilty to count 1 in exchange for the
governnent's di sm ssal of count 2, recomrendati on of a sentence at
the lower end of the guideline sentence, and agreenent to file a
US SG 8§ 5KL.1, p.s., motion in the event of substantial
assi stance. Jones was then rearraigned and entered a guilty plea.

At the sentencing hearing, the district court departed
downward fromthe gui deline sentence upon the governnent's 8§ 5K1.1
nmotion and inposed a six-year sentence. No direct appeal was
filed.

On Novenber 19, 1992, Jones filed a 8 2255 notion asserting
that her guilty plea was coerced by her trial attorney with the
"acqui escence and know edge of the governnent's attorney" and that
she was not infornmed about the effect of the guidelines on her
sentence if she were convicted at the second trial. The governnent
answer ed, pleading procedural bar. The district court denied §
2255 relief wthout an evidentiary hearing pursuant to a judgnent
entered on March 9, 1993, because (1) Jones's clains were
procedurally barred and (2) neither Jones's allegations nor the
record of the rearraignnment proceedings provided a basis for a

claimof coercion: Jones stated under oath that she had not been



forced to plead guilty and that her counsel had advi sed her of the
ef fect of the sentencing guidelines.
I
Jones argues that the fifteen-mnute limt inposed by the
governnment on the plea agreenent it proposed was "inperm ssive

coercion,"” which rendered Jones's acceptance involuntary. Relief
under 8 2255 is reserved for transgressions of constitutiona
rights and for a narrow range of injuries that could not have been
raised on direct appeal and would, if condoned, result in a

conplete mscarriage of justice. U.S. v. Vaughn, 955 F. 2d 367, 368

(5th CGr. 1992). Nonconstitutional clains that could have been
rai sed on direct appeal, but were not, nay not be asserted in a
col l ateral proceeding. Id. Even if a defendant alleges a
fundanental constitutional error, he nmay not rai se an i ssue for the
first time on collateral review w thout show ng both cause for his
procedural default and actual prejudice resulting fromthe error.

US v. Shaid, 937 F.2d 228, 232 (5th Gr. 1991) (en banc), cert.

denied, 112 S.C. 978 (1992). The only exception to the cause-and-
prejudice test is the "extraordinary case . . . in which a

constitutional violation has probably resulted in the conviction of

one who i s actually innocent."” 1d. at 232 (internal quotations and
citation omtted). To invoke the procedural bar, however, the
governnent must raise it in the district court. U.S. v. Drobny,

955 F.2d 990, 995 (5th CGr. 1992).



Because the governnent pleaded the procedural bar in its
answer, and Jones failed to articulate cause for her failure to
pursue a direct appeal of her conviction and denonstrate how she
was prejudiced, her argunent that her guilty plea was coerced by
the time constraints i nposed by the governnent i s not cognizable in
a 8 2255 proceeding. Shaid, 937 F.2d at 232. Nor does Jones
suggest any reason why denial of 8§ 2255 relief may result in a

conplete mscarriage of justice. U.S. v. Perez, 952 F.2d 908, 909

(5th Gr. 1992). Mreover, as the district court recogni zed, Jones
presented no authority for her substantive contention that the
governnent's inposition of tine constraints coerced her into
accepting the offer. Accordingly, the district court did not err
in denying 8 2255 relief.

1]

Jones al so contends that the district court erred in refusing
to hold an evidentiary hearing because her allegations of coercion
arose fromconversations with her trial attorney that took place in
the courtroom hallway after the judge declared the mstrial and

because the court under Bell v. Al abama, 367 F.2d 243 (5th Gr.

1966), cert. denied, 386 U S. 916 (1967), "nust necessarily take
each of the appellant's clains as true" if it dism sses her notion
W thout a hearing. As part of her argunent, Jones nakes a veiled
attack on the sufficiency of her counsel's assistance when she
argues that her |awer (1) inproperly advised her of the nmaximm

guideline sentence (life inprisonnent) rather than specul ating



about the possible sentence that she m ght receive, (2) failed to
advise her regarding the effect of the guidelines if she were
convicted at the second trial, and (3) told her to answer "yes" to
all of the district court's questions during the rearrai gnnent
heari ng. Because Jones's failed to include in her brief any
di scussi on or appel | ate argunent rai sing an i neffective-assi stance-
of -counsel claim that issue is deened abandoned, and we decline to

address it. See Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr.

1993); Fed. R App. P. 28(a). A 8 2255 notion can be denied
wi thout a hearing "only if the notion, files, and records of the
case concl usively showthat the prisoner is entitledtonorelief."

U.S. v. Bartholonmew, 974 F.2d 39, 41 (5th Cr. 1992). This court

reviews a district court's denial of an evidentiary hearing for
abuse of discretion. Id. A hearing is unnecessary if the
all egations are inconsistent with the novant's behavior and the
movant does not offer detailed and specific facts to support her

al | egati ons. US v. Smth, 915 F.2d 959, 964 (5th Cr. 1990).

Jones's unsubstanti ated, conclusional allegations respecting the
hal | way conversation do not show that she was threatened or
coerced. Moreover, the record shows that Jones was questioned by
the district court at length during the plea colloquy on the
circunstances of the plea and Jones responded under oath that (1)
her plea was voluntary, (2) no prom ses had been nade to her to
i nduce her to plead guilty, and (3) she understood that she could

receive life inprisonnment if convicted. The district court did not



abuse its discretion in declining to hold an evidentiary hearing.

See U.S. v. Stunpf, 827 F.2d 1027, 1030 (5th Gr. 1987) (statenents

made to the court when a guilty plea is entered "carry a strong
presunption of verity and t he subsequent presentation of concl usory
all egations unsupported by specifics is subject to summary
dismssal") (internal punctuation and citation omtted).
|V
For the reasons stated herein, the judgnent of the district
court is

AFFI RMED



