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Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
GARWOOD, Circuit Judge:

Def endant - appel | ant Fred Harwood (Harwood) was convicted,
pursuant to his plea of guilty, of conspiracy to conmt bank fraud
and m sapplication of funds in violation of 18 U S.C. §8 371, and
was sentenced to serve a twenty-one nonth term of inprisonnent.

Harwood now appeals the district court's application of the

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Sentencing Quidelines claimng the court inproperly considered (1)
the intended rather than the actual |osses and (2) the acts of
ot her conspirators. Finding that the district court properly
applied the Sentencing Cuidelines, we affirm
Facts and Proceedi ngs Bel ow

On April 10, 1992, Harwood was indicted, along wth Janes
Barrus, Jr. (Barrus), Elliot Bernstein, Chad Godfrey, Janes
Trodden, and d oria Manchester, on eleven counts of conspiracy to
commt bank fraud and various substantive charges. The
conspirators concocted an elaborate schene whereby they would
create shell conpanies to purchase controlling interests in several
ailing Texas banks with small anpbunts of noney, then cause the
managenent of the target banks to purchase worthl ess debentures
i ssued by conpanies owned by Barrus. The proceeds from the
debenture sales would be deposited in accounts held by Barrus-
controlled entities and used to purchase additional distressed
banks. The conspirators created counterfeit certificates of
deposit and phony financial statenents prepared by nonexistent
accounting firns to create the appearance of financial assets and
fraudulently obtained loans to produce "show noney" for the
acqui sitions.

As part of this schenme, the conspirators created Liberty
Fi nanci al, another shell corporation, for the sole purpose of
acquiring ResourceBank, N A, of Houston. Harwood attended the
closing of the acquisition as president of Liberty Financial, and
afterwards he becane the sol e director of ResourceBank. On Cctober

21, 1988, Harwood entered an agreenent with his co-conspirators in



whi ch Resour ceBank woul d pay sixteen mllion dollars to purchase a
debenture with a face value of twenty mllion dollars from a
Barrus-control |l ed conpany. The debenture itself was worthl ess, and
was never backed by nore than $2.8 nmillion in bonds. Harwood al so
agreed to purchase additional debentures for nore than a mllion
dollars fromvarious dormant conpanies in which Harwood served as
an officer.

Pursuant to a plea bargain agreenent, Harwood pl eaded guilty
to a single count of conspiracy to commt bank fraud and
m sapplication of funds of a federally insured financia
institution in violation of 18 U S. C § 371. The Presentence

| nvestigation Report (PSI) estimated the total anount of noney

involved inthe illegal transactions covered by the entire crim nal
schenme to be four hundred mllion dollars. |In connection with the
Resour ceBank purchase, the PSI found that a total of $31.2 million

was di sbursed to the various shell corporations and that the use of
these funds was foreseeable to all conspirators.? Once the
conspi racy had been uncovered, ResourceBank was able to recover al

but $2,217,952 of its | osses. Afterwards, the FDI C brought a civil
suit against the conspirators (including Harwood) and received a
default judgnent for the remaining anount (hereinafter, the Gvil

Judgnent). A portion of this judgnent has since been collected,

. Harwood mai ntains that the only noney he received fromthe
entire venture was $10,000 and a car as paynent for his services.
This fact is irrelevant for sentencing purposes because the
Sentenci ng Cuidelines cal culate the magni tude of the offense
based on what the victimlost rather than sinply what the
crimnal gained. See United States Sentenci ng Conm ssi on,

Qui del i nes Manual (U.S.S.G) 8§ 2B1.1, coment. (n.2) (1988).
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| eavi ng an unpai d anmount of $1, 672, 757.

The PSI assessed Harwood's base of fense | evel at six under the
1988 version of the Sentencing Cuidelines and applied a ten point
i ncrease for an amount of |oss between $2, 000,001 and $5, 000, 000.
US S G 8§ 2F1L.1(b)(1)(K) (1988).2 The PSI also assessed a two
poi nt enhancenent under U S S.G 8§ 2F1.1(b)(2) for nore than
m ni mal planning and a three point enhancenent under U S.S.G 8§
3B1. 1(b) for Harwood's role as a nanager in the conspiracy. After
a two point reduction for acceptance of responsibility, Harwood's
total offense | evel was nineteen. Responding to Harwood's witten
objections to the PSI, the district court found that he was not a
manager and consequently lowered his offense |evel to sixteen.
However, the court rejected Harwood's objection to the conputation

of the foreseeable |oss and adopted the PSI's calcul ation of

$2, 217, 952. Wth no prior crimnal record, Harwood' s crimna
hi story category was |, resulting in a sentencing range of twenty-
one to twenty-seven nonths' inprisonnent. The court sentenced

Harwood to twenty-one nont hs' inprisonnent foll owed by three years
supervi sed rel ease, but did not inpose restitution since Harwood
was already required to pay ResourceBank in accordance with the
Cvil Judgnent.
Di scussi on
We reviewthe sentence to determ ne whether the district court
correctly applied the Sentencing Guidelines to factual findings

that are not clearly erroneous. United States v. Montoya-Otiz, 7

2 Unl ess otherwi se noted, all references to the Sentencing
Quidelines refer to the 1988 version.
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F.3d 1171, 1179 (5th Cr. 1993). A factual finding is clearly
erroneous if it is not plausible in light of the record taken as a
whol e. Anderson v. Cty of Besserner City, 105 S. C. 1504 (1985).
We review the court's | egal conclusions regarding the Sentencing
GQui del i nes de novo.® Montoya-Otiz, 7 F.3d at 1179.

Harwood clains the district court erred in holding him
accountable for a loss of $2.2 mllion in determ ning his offense
| evel . He argues that because he never intended to inflict any
| oss, he should only be held accountable for the bank's actual
| osses. He al so argues that because he was a nere pawn in the
conspiracy and did not substantially profit, he should not be
puni shed for the deeds of his co-conspirators. W do not find
ei ther of these argunents persuasive.

l. | nt ended LosSs

Harwood admts that the neasure of loss for sentencing
purposes is usually the extent of the intended fraud rather than
t he actual |oss suffered. For instance, the Cuidelines state:

"[1]f a probable or intended | oss that the defendant was

attenpting to inflict can be determned, that figure

woul d be used if it was | arger than the actual | oss. For
exanple, if the fraud consisted of attenpting to sell

$40,000 in worthl ess securities, or representing that a

f orged check for $40, 000 was genui ne, the 'l oss' woul d be
treated as $40,000 for purposes of this guideline."

3 The governnent argues that we should Iimt our reviewto

pl ain error because Harwood did not raise these objections at
sentencing. W tend to disagree because Harwood's witten
objections to the PSI were so closely related to the argunents
rai sed on appeal that our ordinary standard for review ng the
application of Sentencing Cuidelines arguably shoul d apply.
However, we need not resolve this because even under the nore

| eni ent standard of review where clained error has been properly
preserved, we find Harwood's contentions are ultimately
unavai | i ng.



US S G 8§ 2F1.1, comment. (n.7).
Harwood cl ains, however, that he believed entering into the
arrangenent with Barrus was the only way to save the failing
Resour ceBank. It follows, so he argues, that because he never
i ntended the bank to incur any |oss, the intended anmount of | oss
coul d not exceed the actual |osses.* The record, however, supports
t he concl usi on that Harwood did intend to cause a | oss to the bank.
Sworn adm ssions made by Harwood in conjunction with his plea
agreenent indicate that when he signed the debenture purchase
agreenent as the president of ResourceBank he knew the debenture

was worth no nore than $2.8 mllionsQa fraction of the 16 mllion

4 To support this argunent, Harwood asserts that in situations
where the defendant uses fraudul ent neans to obtain a contract,
but intends to perform the |oss should be neasured by the extent
of the actual |oss suffered. Although he seens to rely on
comentary note el even of section 2F1.1, his argunent seriously
m scharacterizes the position taken by the Guidelines. Note

el even provides that:

"In a fewinstances, the total dollar loss that results
fromthe offense nay overstate its seriousness. [Such

as] when a msrepresentation is of limted materiality

or is not the sole cause of the |oss. Exanples would

i ncl ude understating debts to a limted degree in order
to obtain a substantial |oan which the defendant

genui nely expected to repay; . . . and naking a

m srepresentation in a securities offering that enabl ed
the securities to be sold at inflated prices, but where
the value of the securities subsequently declined in

substantial part for other reasons. |In such instances,
a downward departure may be warranted." (Enphasis
added) .

Nowhere do the Guidelines state that actual |osses should be used
under these circunstances. Harwood's interpretation of this note
| eads to untenable results. For instance, suppose a bank officer
fraudulently withdraws funds fromhis bank to use for his own
purposes while intending to repay the illegally obtained noney
before it is discovered mssing. Should his schene succeed, he
woul d not be held accountable for any | osses because no actual

| oss woul d have been incurred.



dollars paid by ResourceBank. These adm ssions contradict any
claimthat Harwood t hought he was acting in the best interests of
the bank. Thus, the court's findings are not clearly erroneous.

Moreover, we fail to see any rel evance in Harwood' s contention
because the anmount of |oss used by the district court does not
appear to exceed the actual |oss suffered by ResourceBank. The
court relied on the anbunt of danmages listed in the G vil Judgnent
as evidence of the anpbunt of |loss resulting fromthe ResourceBank
t ransacti on. W do not find reliance on such material to be
clearly erroneous because the CGuidelines provide that the anount of
"l oss need not be determned with precision, and may be inferred
from any reasonably reliable information available . . . ."
US S G 8§ 2B1.1, coment. (n.3).° As president of ResourceBank
Har wood caused the bank to di sburse approxi mately sixteen mllion
dollars for a debenture worth less than three mllion dollars.
Arguably, the district court was being generous in limting the
measure of loss to the anount stated in the Gvil Judgnent. Since
the disparity between the funds di spersed fromResourceBank and t he
val ue of the securities backing the debentures was roughly $13.2
mllion, the court could have cal cul ated Harwood's "i ntended | oss"
significantly above $2.2 mllion.

Simlarly, the fact that the FDI C subsequent to the Cvil

5 Al t hough this comrentary refers to | osses caused by

"l arceny, enbezzlenent, and other forns of theft,"” it is

i ncorporated into the provision covering "fraud and deceit" by
US S G 8 2F1.1, coment. (n.7). Simlarly, commentary note

ei ght adds that "[t]he court need only nmake a reasonabl e estinate
of the range of loss, given the available information." U S. S G
§ 2F1.1, comment. (n.8).



Judgnent has been able to recover a portion of the ResourceBank
| osses does not alter the anount of |loss caused by the
conspirators' activity. United States v. Frydenlund, 990 F. 2d 822,
826 (5th Gr.), cert. denied, 114 S.C. 192 (1993); United States
v. Carey, 895 F.2d 318, 322-23 (7th Gr. 1990). In Carey, the
district court granted a downward departure because the defendant
had paid all but $20,000 of the $220,000 he had defrauded fromthe
bank in a check kiting schene. The Seventh Circuit reversed
hol di ng that the downward departure "is warranted only in the rare
situation where the defendant should not be held responsible for
the entire loss due to extrinsic reasons beyond his control."
Carey, 895 F.2d at 323. As we noted in Frydenlund, a defendant's
paying "restitution of the lion's share of the noney, though
commendabl e, [does] not decrease the seriousness of the crine he
ha[s] commtted." Frydenlund, 990 F.2d at 826. The district court
specifically noted that had there been no Cvil Judgnent, it would
have i nposed an order of restitution for a |ike anount as part of
Har wood' s sent ence. ®
1. Foreseeable Acts of Co-conspirators

Har wood al so argues that he shoul d not be hel d accountabl e for
the entire anmount of |oss caused by the conspiracy because he was

no nore than Barrus's pawn. Under the Sentencing CGuidelines, a

6 While restitution neither reduces the nmagnitude of the |oss,
nor alleviates the seriousness of the crinme, we do not wish to
inply that a defendant's voluntary paynent of restitution is
entirely irrelevant for sentencing purposes. It may be taken
into account in sentencing within the guideline range. In
certain instances, it mght arguably be relevant to downward
departure.



defendant is liable for his own conduct as well as all reasonably
foreseeabl e acts of his co-conspirators commtted in furtherance of
the jointly-undertaken crimnal endeavor. U S. S.G § 1Bl.3(a)(1)
& comment. (n.1l); United States v. Puma, 937 F.2d 151, 159 (5th
Cr. 1991), cert. denied, 112 S. Ct. 1165 (1992). The Qui delines
provide the following exanple to illustrate the scope of a co-
conspirator's liability in the context of mail fraud:

"Defendants F and G wor ki ng toget her, desi gn and execute

a schene to sell fraudulent stocks by telephone.

Def endant F fraudul ently obtains $20,000. Defendant G
fraudul ently obtains $35,000. Each is convicted of nai

fraud. Each defendant is accountable for the entire
amount ( $55, 000) because each ai ded and abetted t he ot her
in the fraudulent conduct. Alternatively, because

Defendants F and G engaged in concerted crimnal
activity, each is accountable for the entire $55, 000 | oss
because the conduct of each was in furtherance of the
jointly undertaken crimnal activity and was reasonably
foreseeable.” U S S .G 8§ 1B1.3, illus. (d) (added Nov.

1, 1989).

In sentencing Harwood, the district court did not hold him
accountable for the entire conspiracy but only for the | oss caused
by his dealings with ResourceBank. The acquisition of ResourceBank
and the agreenent to purchase worthl ess debentures were not nerely
in furtherance of the conspiracysQthey were the primary purpose of
the conspiracy (or this portion of it in which Harwood was so
i nvol ved). The extent of Harwood's i nvol venent in these matters is
not in dispute. Thus, the district court's finding that the
activities of the conspirators were foreseeabl e to Harwood was not
clearly erroneous.

Concl usi on

The district court properly appliedthe Sentencing Gui del i nes.

Accordi ngly, we
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