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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
RAFI K SOLI MAN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(H92-CV-1640 (H 90-CR-270-ALL)

(May 12, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Rafi k Solinman appeals the district court's denial of his
notion to vacate his conviction and sentence under 28 U S.C. § 2255
(1988). W affirm

Sol i man ordered and recei ved a vi deot ape of children engagi ng
i n sexual conduct, froma shamconpany created by the United States
Custonms Service as part of a reverse sting operation. Sol i man

pl eaded guilty to knowi ngly receiving the videotape, in violation

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



of 18 U.S.C. 8§ 2252 (1988), and the district court sentenced himto
12 nonths inprisonment. W affirned on direct appeal. See United
States v. Soliman, 954 F.2d 1012 (5th Cr. 1992).

Soliman then filed an "Application for Wit of Habeas Corpus
and Wit of Coram Nobis," under 28 U.S.C. 88 1651, 2255. Soli man
all eged that his conviction was invalid, because the governnent's
reverse sting operation anounted to entrapnent. The district court
hel d that Soliman was barred fromraising the i ssue of entrapnent,
because he had neither raised the issue before initiating the
proceedi ng under 8 2255, nor shown cause for failing to do so.! In
deciding that Soliman had not shown cause, the district court
rejected his argunent that Jacobson v. United States, = US|
112 S. C&. 1535 (1992), which was decided after we affirnmed on
di rect appeal, changed the |l aw of entrapnent.? Because Solimn's
argunent was barred by procedural default, the district court

denied relief under § 2255.

1 It is undisputed that Solinman failed to raise the issue
of entrapnent prior to filing his notion under § 2255. "The
Suprene Court has enphasized repeatedly that a “collateral
chal | enge may not do service for an appeal.'"”™ United States v.
Shaid, 937 F.2d 228, 231 (5th Gr. 1991) (en banc) (quoting United
States v. Frady, 456 U. S. 152, 165, 102 S. C. 1584, 1593, 71 L.
Ed. 2d 816 (1982)), cert. denied, ___ US _ |, 112 S. . 978, 117
L. Ed. 2d 141 (1992). A defendant "may not raise an issue for the
first time on collateral review w thout showi ng both "cause' for

his procedural default, and "actual prejudice' resulting fromthe

error." 1d. at 232 (quoting Frady, 456 U.S. at 168, 102 S. . at
1594) .
2 See id. at 231 n.5 (stating that a change in the | aw

anpunts to cause "if the change is so novel that its |legal basis
was not reasonably avail able or foreseeable at the tine of trial").
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Soliman's only challenge to the district court's holding is
hi s argunent that "Jacobson was a major change in entrapnment |aw "
Soliman contends that Justice O Connor correctly stated, in her
dissenting opinion in Jacobson, that the mgjority's "holding
changes entrapnent doctrine." Jacobson, at |, 112 S. C. at 1545
(O Connor, J., dissenting). Soliman's argunent is neritless,
because the mjority explicitly rejected Justice O Connor's
characterization of its holding. Seeid. at _ n.2, 112 S. C. at
1540-41 n.2 ("The dissent is mstaken in claimng that this is an
i nnovation in entrapnent law . . . ."). Therefore the district
court correctly held that Jacobson does not represent a change in
the | aw anobunting to cause for Soliman's procedural default, and
Soliman has not denonstrated that the district court erred by
hol di ng that his entrapnent claimwas barred.

Soliman also attacked his sentence, alleging that he was
entitled to a downward departure under 8§ 5K2.12 of the federa
sentencing guidelines, on account of his inconplete defense of
entrapnent .3 The district court refused to vacate Solimn's
sentence, because his attack on the conputation of his sentence
under the guidelines was not cogni zabl e under § 2255. The district
court reasoned that "8 2255 notions are “reserved for the
transgression of constitutional rights and for that narrow conpass

of other injury that could not have been raised on direct appeal

3 See United States Sentencing Comm ssion, Guidelines
Manual , 8 5K2.12 (1993) ("If the defendant commtted the offense
because of serious coercion, bl ackmai | or duress, under

ci rcunstances not anmounting to a conplete defense, the court may
decrease the sentence bel ow the applicable guideline range.").
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and would, if condoned, result in a conplete mscarriage of
justice.'" Although Solinmn asserts on appeal that he is entitled
to a downward departure based on the inconplete defense of
entrapnent, he fails to challenge the district court's hol ding that
that issue is not cogni zabl e under § 2255. The issue is therefore
wai ved. See Friou v. Phillips Petr. Co., 948 F.2d 972, 975 (5th
Cr. 1991) ("A party who i nadequately briefs an issue is considered
to have abandoned the claim").

For the foregoing reasons, we AFFIRM



