IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2181

Summary Cal endar

THE LABORERS NATI ONAL PENSI ON
FUND, ET AL.,

Pl aintiffs-Appellants,
V.

SNEAD SI TE PREPARATI ON
I NC. ,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H90-2728)

(Decenber 9, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

A nunber of nulti-enployer trust funds (the trust funds)
sued Snead Site Preparation, Inc. (Snead), a construction
conpany, alleging that Snead had viol ated an agreenent to pay
benefits to the trust funds based on the wages paid by Snead to

certain covered enployees. After a bench trial, the district

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



court entered final judgnent in favor of Snead. The trust funds

appeal the judgnent.

| .
A. Factual Background

Snead entered into a contract with Bl ount Brothers
Corporation (Blount) under which Bl ount subcontracted to Snead
site preparation work for the George R Brown Convention Center
in Houston, Texas. This contract was dated March 1, 1985. The
contract defined the boundaries of the George R Brown Convention
Center as Dallas Street on the south, Wal ker Street on the north,
U.S. H ghway 59 on the east, and Chenevert Street on the west.
Wrk performed at this site was called "inside" or "on-site"
wor K.

On March 21, 1985, Snead executed a Uni form Agreenent by
Project wth the Southern Texas Laborers' District Council (the
Council), which was representing Locals # 18, 116, and 313.

Under the uniform agreenent, Snead was obligated to nake specific
contributions to the trust funds for all |aborers' work "to be
performed on the George Brown Convention Center job." The

uni form agreenent does not define the scope of the "George Brown
Convention Center job," although the parties agree that the

uni f orm agreenent covered enpl oyees performng on-site work as
defi ned by the Snead-Bl ount contract.

On Cctober 1, 1986, Snead received a change order from

Blount. In the change order, Blount authorized Snead to perform



addi tional work outside the boundaries defined in the Snead-

Bl ount contract. This additional work included the performance
of concrete and asphalt paving tasks and the construction of
curbs, gutters, and sidewal ks. These tasks were referred to as
"off-site" work. The district court nade the foll ow ng findings
Wth respect to Snead's performance of the off-site work. Snead
used sone non-uni on enpl oyees for the off-site work, as well as
sone enpl oyees who had finished their on-site work. The assigned
steward fromthe local union did not treat on-site and off-site
enpl oyees the sane; specifically, he checked the union cards and
books of the on-site enployees only. The steward al so hel ped the
proj ect manager, Frankie Snead, record the enployees' hours on a
daily basis, but he never asked Frankie Snead for information
regarding off-site work. Snead, in maintaining its certified
payrolls, accurately recorded whet her enpl oyees were worki ng on-
site or off-site. From May of 1985 through May of 1987, Snead
made contributions to the trust funds based solely on work
perfornmed on-site.

In 1989, the trust funds conducted an audit of Snead's
certified payrolls. The auditor included all hours worked by al
enpl oyees in her audit; she did not differentiate between on-site
and off-site enployees in determ ning the anount owing to the
trust funds. The auditor's revised audit showed that Snead
reported all enployee hours for enployees performng on-site

wor k, and that Snead paid all nonies owing to the trust funds for



t hose hours. Snead nade no contributions for hours worked off-site.
B. Procedural History

On August 27, 1990, the trust funds filed suit in federal
district court against Snead, alleging that it had breached the
uni form agreenent by failing to pay nonies to the trust funds in
accordance with the uniform agreenent for enployee hours worked
off-site. Jurisdiction was predicated on the Labor Managenent
Rel ati ons Act of 1947, 29 U S.C. § 185, and the Miltienpl oyer
Pensi on Pl an Amendnents Act of 1980, 29 U. S.C. 88 1132, 1451.
Snead denied that it owed the trust funds any noney. The trust
funds noved for summary judgnent, and the district court denied
the notion. The action was tried to the court on January 6,
1993, and the district court entered final judgnent in favor of
Snead on January 21, 1993. Findings of fact and concl usi ons of
law were also filed on that date. The trust funds tinely filed

their notices of appeal.

.
Choi ce of Law and Standard of Review

The central issues in this case are whether the district
court correctly considered parol evidence in interpreting the
uni f orm agreenent between Snead and the trust funds and whet her
the district court correctly interpreted that agreenent to
excl ude coverage of Snead enpl oyees who worked off-site. Section
301(a) of the Labor Managenent Rel ations Act of 1947, 29 U S.C. 8§

185(a), "not only provides federal -court jurisdiction over



controversies involving collective-bargai ni ng agreenents, but
al so "authorizes federal courts to fashion a body of federal |aw

for the enforcenent of these collective bargaining agreenents.

Lingle v. Norge Div. of Magic Chef, Inc., 486 U. S. 399, 403

(1988) (quoting Textile Wirkers Union v. Lincoln MIls, 353 U S.

448, 451 (1957)). Federal |aw governs the interpretation of
col l ective bargaining agreenents that cone within the scope of 29

U S C § 185. ld. at 404; Local 174, Teansters, Chauffeurs,

VWar ehousenen & Hel pers v. Lucas Flour Co., 369 U S. 95, 103

(1962); D.E.W, Inc. v. Local 93, Laborers' Int'l Union, 957 F.2d

196, 199 (5th Gr. 1992). W apply traditional rules of
contractual interpretation unless their application wuld be

i nconsistent with federal |abor policies. D E W, Inc., 957 F. 2d

at 199.

The district court admtted parol evidence in aid of
interpretation of the uniform agreenent because it held that the
agreenent, specifically the phrase "George Brown Convention
Center job," was anbi guous. The determ nation of whether a
contract is anbiguous is a question of law. 1d. Thus, the
district court's determnation that the uniform agreenent was

anbi guous i s reviewabl e de novo. Bennett v. Local Union No. 66,

d ass, Mdlders, Pottery, Plastics and Allied Workers Int'l Union

958 F.2d 1429, 1434 (7th Cr. 1992); see also Carpenters Anended

and Restated Health Benefit Fund v. Holl eman Constr. Co., 751

F.2d 763, 767 (5th Gr. 1985) ("This prelimnary question of

whet her an anbiguity exists is a question of law, which we, as a



court of review, nust answer ourselves."). |If the agreenent is
i ndeed anbi guous, we apply the clearly erroneous standard in
reviewing the interpretation of the contract arrived at by the

district court. Hol | eman Constr. Co., 751 F.2d at 7609.

L1,

The trust funds raise two main points of error. First, they
contend that the district court erred in determning that the
uni form agreenent was anbi guous and in hearing parol evidence in
aid of resolving the anbiguity. Second, they contend that the
district court's interpretation of the uniform agreenent was
erroneous.

A. Anbiguity

The trust funds challenge the district court's conclusion
that the uniform agreenent executed by Snead and the Council was
anbi guous in defining the term"George Brown Convention Center
job." W proceed to our de novo review of the anbiguity issue.

The uniformagreenent is itself a brief docunent adopting an
exi sting collective bargai ni ng agreenent and anendi ng t hat

agreenent by addressing, inter alia, general working conditions,

its effective duration, and wage rates. The first sentence of
the uni form agreenent reads, "Now cone all parties undersigned
hereto and agree to the foll ow ng anendnent to the Associ ated
Ceneral Contractors Master Collective Bargai ni ng Agreenent,

and/ or Agreenents covering Laborers [sic] work to be perforned on

the George Brown Convention Center job." Mst of the agreenent



is typed, but the words "George Brown Convention Center" in the
gquoted sentence are handwitten into a space left blank for that
purpose. The term "CGeorge Brown Convention Center job" is not
defined in the uniformagreenent. There are only two ot her
references to the "job" or "project” in the uniform agreenent,
nei t her of which defines the scope of the project being

undert aken by Snead and subject to the uniform agreenent.?

Ternms of an agreenent are anbiguous if they are susceptible

to nore than one reasonable interpretation. Anpbco Canada

Petroleum Co. v. WIld Wll Control, Inc., 889 F.2d 585, 587 (5th

Cr. 1989). Odinarily, courts attenpt to resolve anbiguities in
a contract by looking to the contract itself, on the theory that

the parties' words best represent their intentions. As |long as

! The two references to the "job" are as foll ows:

GENERAL WORKI NG CONDI T1 ONS

* * *

The Enpl oyer agrees that all Labor work at the jobsite,
herein described, wll be perfornmed on an hourly basis
on the enployers [sic] payroll under the terns and
provisions set forth in this Agreenent, or subbed under
the terns and provisions of this Agreenent.

* * *

DURATI ON

Thi s Agreenent shall becone effective at the outset of
the project herein described and shall continue in ful
force and effect until conpletion of the project herein
described. This Agreenent shall specifically apply to
this project only.

Despite the | anguage of these provisions, there is no further
description of the jobsite or the project anywhere in the uniform
agr eement .



the contract as a whole is coherent, anbiguities can be resolved
as a matter of law, w thout | ooking beyond the four corners of

t he docunent. Hol | eman Constr. Co., 751 F.2d at 766. If the

anbi guities cannot be resolved even by | ooking at the entire
docunent, the interpreting court nust turn to extrinsic or parol
evi dence. |d.

We hold that certain terns of the uniform agreenent are
susceptible to nore than one reasonable interpretation.
Admttedly, certain obligations do energe with clarity. Under
the uni form agreenent, Snead plainly adopts with only m nor
anmendnents the existing collective bargai ning agreenent.

I ncluded in the obligations thereby inposed on Snead is the duty
to contribute to the trust funds based on work perforned by
covered enpl oyees. However, not every enpl oyee enpl oyed by Snead
on any construction job anywhere in the world automatically
becones a covered enpl oyee by virtue of the uniform agreenent;
the uni form agreenent specifically limts its adoption of the

col l ective bargai ning agreenent to coverage of enpl oyees whose
work is performed on the "George Brown Convention Center job."
Unfortunately, no further description of the scope of the
adoption is provided beyond this brief phrase. "[N o word or

phrase has one true and unalterable neaning,” 3 Arthur L. Corbin,

Corbin on Contracts 8§ 535 (1960), and this is particularly true
in the case of a phrase as brief and enigmatic as the one at

issue in the instant case.



The anbiguity created by the phrase "George Brown Convention
Center job" is easily denonstrated. One m ght reasonably
conclude that "job" refers only to those aspects of the
construction of the convention center for which Snead was al ready
responsible at the tinme of the agreenent. The trust funds urge
an alternate possible interpretation: that the phrase "George
Brown Convention Center job" neans both work already contracted
to Snead by Bl ount and any work Blount mght assign to Snead in
the future. It is not possible to choose one readi ng over the
other with any degree of confidence based only on the | anguage
within the four corners of the uniform agreenent.

We thus reject the trust funds' argunent that the phrase
"George Brown Convention Center job" is unanbi guous. The trust
funds argue that "[i]f the blank had been filled in wth 'current
contract on George R Brown Convention Center' or 'nmen currently
wor ki ng on George R Brown Convention Center' it is possible that
t he Agreenent could be construed as anbi guous."” W believe the
converse is true; the phrases proposed by the trust funds are
actually nuch clearer than the phrase actually used. W also
di sagree with the trust funds' argunent that "[t]here is nothing

i ndefinite or anmbi guous about 'jobsite, the termused in the
"general working conditions" section of the uniform agreenent.

It is inpossible to know what the word "jobsite" neans w thout a
prior determ nation of what the "job" is. For the reasons
det ai |l ed above, the paraneters of the "job" covered by the

uni form agreenent are indefinite and anbi guous.



The district court correctly concluded that the uniform
agreenent was anbi guous wth respect to the scope of its
application. It therefore correctly considered parol evidence in
interpreting the agreenent.

B. Interpretation of the Agreenent

We next inquire whether the interpretation of the uniform
agreenent reached by the district court is clearly erroneous in
light of all the evidence introduced at trial in aid of
interpretation. The district court concluded that "the Uniform
Agreenment by Project covered only those enpl oyees who wor ked on-
site, and that the term'George R [sic] Brown Convention Center
job' applies only to inside, on-site work." W wll reverse the
district court's interpretation only if it is clearly erroneous;
an interpretation is clearly erroneous when, "although there is
evi dence to support it, the reviewng court on the entire
evidence is left with the definite and firmconviction that a

m st ake has been commtted." Holleman Constr. Co., 751 F.2d at

769 & n.9 (quoting United States v. United States Gypsum Co., 333

U S. 364, 395 (1948)).

Snead refers this court to the foll ow ng evidence in support
of the district court's interpretation of the uniform agreenent.
At the tine Snead entered into the uniformagreenent with the
Council, Snead was under contract with Blount to performsite
preparation work within carefully defined boundaries. Snead's
president, Daryl L. Snead, testified at trial that he di scussed

the scope of Snead's contract with Blount with the

10



representatives of the Council that negotiated the uniform
agreenent with him He testified that his intention in executing
the uni form agreenent was not to be bound under the terns of that
agreenent with respect to any additional work Snead m ght
receive, and that he had no reason to believe that the
negotiators fromthe Council had any different understandi ng of
the agreenent. He also testified that a map of the convention
center clearly marked with the boundaries specified in the
original Bl ount-Snead contract was referred to during the
negoti ati ons. Those who negotiated on behalf of the Council did
not testify at trial regarding the neaning of the uniform
agr eenent .

The parties' behavior after the execution of the contract is
strong evidence of the neaning of anbiguous terns. Laborers

Health and Welfare Trust Fund for N. Cal. v. Kaufman & Broad of

N Cal., Inc., 707 F.2d 412, 418 (9th G r. 1983) (Kennedy, J.);

see also Schultz v. Metropolitan Life Ins. Co., 872 F.2d 676, 679

(5th Gr. 1989) ("Wen a contract is reasonably susceptible to
different interpretations, the conduct of the parties before the
advent of a controversy may be relied upon to discover the
parties' understanding of the contract."). As the district court
found, the assigned steward fromthe | ocal union treated

enpl oyees who worked off-site differently fromthose who worked
on-site. The steward never checked off-site enpl oyees' union
cards or books, and he never asked the project nmanager for

i nformati on regardi ng hours worked off-site. For two years Snead

11



made contributions to the trust funds based only on hours worked

by enpl oyees on-site. Al these facts tended to suggest that the
parties regarded the uni form agreenent as applicable with respect
to on-site work only.

The trust funds' brief belabors the nmechanics by which Snead
becane obligated to abide by the Associ ated General Contractors
Bar gai ni ng Agreenent, which includes the obligation to contribute
to the trust funds for covered enpl oyees. The uniform agreenent
executed by Snead and the Council sinply adopted this overarching
col l ective bargai ning agreenent, with certain anendnents.

Snead' s individual assunption and adoption of the terns of the
mul ti-enpl oyer union trust fund agreenents and its agreenent to
make contributions to the funds for covered workers are typical

of "adoption agreenents.” See D.E.W, Inc., 957 F.2d at 198 &

n.2 (describing the nmechani cs of adoption agreenents).

The trust funds' characterization of this arrangenent is
true, but it does not go to the heart of the matter. Snead does
not deny that it was obligated to nake contributions for
enpl oyees covered by the uniform agreenent. The dispute is over
the threshol d question of who qualifies as a covered enpl oyee
under the uniform agreenent; because only enpl oyees working on
the "George Brown Convention Center job" were in fact covered
enpl oyees, the district court correctly focused the inquiry on
t he nmeani ng of that anbi guous phrase. The trust funds argue that
"the trial court failed to look at all the terns of the [uniform

agreenent along with the incorporated collective bargaining

12



agreenent whi ch defines enpl oyees and denmands paynent by
Def endant on behalf of all their enpl oyees working in covered
enpl oynent on the George R Brown Convention Center job." The
argunent begs the question of which enpl oyees are deened to be
wor ki ng on that "job" under the uniform agreenent and which are
not .

The authorities cited by the trust funds are inapposite.

D.EEW, Inc. is characteristic of those cases. In that case the

enpl oyer, D.E.W, entered into an adoption agreenent |ike the

uni form agreenent in the instant case. D.E.W, Inc., 957 F. 2d at

198. D.E.W thereby adopted the contribution provisions of the
exi sting collective bargaining agreenent, id. at 201, which

required contribution for "all enployees in the defined |abor

classifications." 1d. at 200. The central issue in DLE.W, Inc.

was whet her non-union as well as union enpl oyees were covered
under the adoption agreenent. [d. (noting the critical fact that
the terns "union"” and "non-union" did not appear anywhere in the
contribution provision adopted in the adoption agreenent). W
held that all enployees, whether union or non-union, were covered
under the adoption agreenent. [d. at 203. The issue in the

i nstant case, however, is whether enployees who worked off-site
were even intended to be covered by the uniformagreenent. In

ot her words, there was no dispute in DE.W, Inc. as to whether

t he enpl oyees, whether union or non-union, came within the
"defined | abor classifications," while that is the heart of the

di spute in the instant case.

13



In sum the issue before the district court was whether the
phrase "CGeorge Brown Convention Center job" in the uniform
agreenent referred only to Snead' s existing contract with Bl ount,
or whether it included as well all potential future contracts
related to the convention center that Snead m ght obtain from
Blount. On this record, we hold that the district court's
adoption of the first interpretation was not clearly erroneous.

C. The Trust Funds' Attorneys' Fees

Because we affirmthe district court's holding that Snead
owed no deficiencies to the trust funds, we also affirmthe
court's denial of the trust funds' request for attorneys' fees.

D. The Award of Costs to Snead

The district court's final judgnent ordered all costs to be
borne by the plaintiff trust funds. On appeal they assert,

W t hout argunentation or citation to authority, that the district
court's award of costs to Snead was erroneous. W see no basis
for altering the district court's assessnent of costs against the

plaintiffs.

| V.

For the foregoing reasons, we AFFIRM the district court's

judgnent in all respects.
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