UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-2152
Summary Cal endar

MURRAY D. GRANT,
Pl ai ntiff-Appellant,
VERSUS
CI TY OF HOUSTON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 85 6254)

(August 25, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
Per Curiam?!?

Appel lant Murray D. Grant appeals the district court's grant
of summary judgnent for the Gty of Houston. The district court
concluded that Grant's clains of age and race di scrim nation under
42 U.S.C. 88 1981, 1982, the Age Discrimnation in Enploynent Act
("ADEA"), 29 U. S.C. 88 621-34, and Title VII of the Cvil R ghts
Act of 1964, 42 U S.C 8§ 2000e were barred by the applicable

statute of limtations and that his retaliation charge nust be
dism ssed for failure to exhaust adm nistrative renedies. e
! Local Rule 47.5 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



affirm
BACKGROUND

Grant, a black nmale, began work for the Defendant City's
Departnent of Public Wrks, Water M ntenance Branch, on January
28, 1980 and resigned for health reasons seven years later. G ant
started as a security officer, but was pronoted to the position of
utility worker. G ant asserts, however, that during the course of
hi s enpl oynent he was not pronoted to the position of nechanic |1
and assi stant shop foreman because of his race and age.

In May 1984, Grant filed a grievance wwth the Cty to protest
hi s nonpronoti ons. The hearing exam ner upheld the grievance,
recommendi ng that Grant be pronoted to the position of nechanic |1
or an equivalent rating. Grant appeal ed the hearing exam ner's
decision to the Gvil Service Comm ssion, which overruled the
reconmendat i on. Gant also filed a conplaint with the Equal
Enmpl oynent Qpportunity Comm ssion ("EEOCC') on August 22, 1984 and
anended his charge on Cctober 11, 1984. On Novenber 8, 1985, G ant
filed this present civil action.

DI SCUSSI ON
Summary judgnent is appropriate if the record di scl oses "t hat

there is no genuine issue as to any material fact and that the

moving party is entitled to a judgnent as a matter of law " Fed.
R Gv. P. 56(c). Inreviewing the sunmary judgnent, we apply the
sanme standard of review as did the district court. Walt man v.

International Paper Co., 875 F.2d 468, 474 (5th Gr. 1989); More

V. Mssissippi Valley State Univ., 871 F.2d 545, 548 (5th Gr.




1989) . The pl eadi ngs, depositions, adm ssions, and answers to
interrogatories, together with affidavits, nust denonstrate that no

genui ne issue of material fact remains. Celotex Corp. v. Catrett,

477 U. S. 317, 322-24 (1986). To that end we nust "reviewthe facts
drawing all inferences nost favorable to the party opposing the

motion." Reidv. State FarmMit. Auto. Ins. Co., 784 F.2d 577, 578

(5th Gr. 1986). |If the record taken as a whole could not |lead a

rational trier of fact to find for the nonnoving party, there is no

genui ne issue for trial. Mat sushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U. S. 574, 587 (1986); see Boeing Co. v. Shipnman,

411 F.2d 365, 374-75 (5th Cir. 1969) (en banc).

First, Gant argues that there exists a material question of
fact whether an unlawful unenpl oynent practice occurred within an
actionabl e period. G ant does not establish, however, anywhere in
hi s depositions, pleadings, or adm ssions the elenents of a prim

facie case of discrimnation before 1982. See McDonnell Dougl as

Corp. v. Geen, 411 U. S 801, 802 (1973). For the period after

1982, he does not establish that he was qualified for a certain
pronmotion or that the position was filled by soneone with his
qualifications. Hi s conclusory statenents that he was not pronoted
in 1984 Dbecause of discrimnation are insufficient to defeat

summary judgnent. See Fontenot v. Upjohn Co., 780 F.2d 1190, 1195-

96 (5th Gr. 1986).
Because Gant did not establish a prima facie case for
discrimnatory acts after 1982, his argunent that his Title VII

clains are not barred by the statute of |imtation because of a



continuing violation nust fail. See Waltman, 875 F.2d at 474-75

(requiring that plaintiff showthat at | east one act of actionable
di scrimnation occurred within the 180 days preceding his or her
EECC filing). Title VII clains nust be filed with the EEOCC w thin
180 days, or 300 days if first filed with a state agency, after the
date of the alleged discrimnatory act. 42 U.S.C. § 2000e(1)
(Supp. 1993); Mennor v. Fort Hood Nat'l Bank, 829 F.2d 553, 554-55

(5th Gr. 1987). Grant's August 1984 charge was filed with the
EECC nore than 300 days after the alleged 1981 or 1982
discrimnatory acts, and thus, is barred by the statute of

limtations. Gant's reliance on Al exander v. Gardner-Denver Co.,

415 U. S. 36 (1974), for support that his filing a grievance with
the Gty extends the statutory period is m splaced because in that
case, the plaintiff had filed a tinely EEOCC charge, id. at 47

Li kewi se, Grant's sections 1981 and 1984 clains are barred by

the applicable two-year statute of limtations. Price v. Digital

Equi pnent Corp., 846 F.2d 1026, 1028 (5th Cr. 1988). A cause of

action in a civil rights case accrues "when a plaintiff knows or
has reason to know of the injury which is the basis for the

action," Drayden v. Needville |Independent, School District, 642

F.2d 129, 132 (5th G r. 1981), and G ant brought this suit in 1985,
over three years after he was aware of the alleged discrimnatory
acts.

The statute of limtations applicable to clains of age
di scrimnation under the ADEA is also two years, and G ant cannot

recover under this act. See 29 U S.C. 8§ 255: Chapnan v. Honto,




Inc., 886 F.2d 756, 757-58 (5th Cr. 1989), cert. denied, 494 U S.

1067 (1990). Grant argues that the Age Discrimnation Cains
Assi stance Act of 1988 ("Clainms Act"), Pub. L. No. 100-238, 102
Stat. 78 (1988), restores his untinely clai munder the ADEA. The
Clains Act requires, however, that the initial charge of
discrimnation be tinely filed wwth the EECC. 1d. Because G ant
filed his claimnore than 300 days after the date of the alleged
discrimnatory acts, he does not qualify under the C ains Act.
Finally, Grant's only assertion that his retaliation claimis
properly before the district court is in the summary of the
argunent section of his brief. Because Grant has inadequately
briefed this issue, he is considered to have abandoned the claim

See Villanueva v. CNA Ins. Cos., 868 F.2d 684, 687 n. 5 (5th Cr.

1989) .
For the foregoing reasons, the entry of summary judgnent

agai nst Grant i s AFFI RVED



