IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2121
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

DANI EL RUNNELS, a/k/a
ROBERT JACKSON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H92-164- ALL)

(February 14, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Dani el Runnel s appeal s his jury conviction
for possession with intent to distribute cocaine in violation of

21 U.S.C. 88 841(a)(1) and (b)(1)(A), claimng insufficient

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



evi dence to support the verdict. As we find the evidence nore than
sufficient, we affirm
I
FACTS AND PROCEEDI NGS

On the norning of July 7, 1992, police officers Jones and
Corl ey of the Houston Narcotics Division were working an under cover
assignnent at the Antrak station. Jones observed Runnels sitting
on a bench in the station. There were two bags on the bench, one
on each side of Runnels. Earlier that norning, the officers had
arrested a man in the |obby of the station for possession of a
smal | anobunt of narcotics (marijuana and cocaine). After the other
man's arrest, Jones noticed that Runnel s had becone noticeably nore

observant of his surroundings, "scanning the area" and "bouncing

[ his knees] up and down." Jones therefore approached Runnels and
identified hinself as a police officer. Runnel s responded in a
"shrill" and "shaky" voice that he was waiting for a friend, and

woul d be taking the train to Chicago. Runnel s showed Jones his
train ticket and identified hinmself as Robert Jackson.

When infornmed that Jones was a narcotics officer, Runnels
becane visibly nore shaken. Jones was told by Runnels that the
bags on either side of him contained his clothes. The officers
asked to look into Runnel's bags. After all parties noved into a
| uggage area, Runnels advised the officers that he preferred that
the officers not |ook into the bags, but that they be checked by a
narcotics detection dog instead. Runnels also stated that the two

bags bel onged to a Janes Johnson who was supposed to neet him at



the train station

The narcotics dog al erted on both of the bags that were not in
checked | uggage. Jones subsequently opened the bags and found
thirteen | arge bundles, twelve of which were later determned to
contain two kilos of cocaine each; the thirteenth contained one
kil o. In one of the bags the officers also found a plastic bag
cont ai ni ng fol ded currency, in bundl es of approxi mately $1000 each,
totaling $12,410. | nsi de Runnel s' pockets, Jones found $1730,
whi ch was folded in the sanme nmanner as the noney di scovered inside
the bag. The officers retrieved the bag that Runnels had checked,
finding that it contained sone clothing, shoes, a cellular
t el ephone, and three or four tote bags. Runnels was then arrested
and booked under the nanme of Robert Jackson for possession of
cocai ne.

Runnel s was charged in a one-count indictnent with possession
of nore than five kilograns of cocaine. A jury found Runnels
guilty of the offense, after which the district court sentenced him
to 151 nonths inprisonnment, 5 years supervised rel ease, and a $50
speci al assessnent. Follow ng his conviction, Runnels tinely
appeal ed, contesting the sufficiency of the evidence to support the
jury verdict.

I
ANALYSI S

Runnel s argues that there was i nsufficient evidence to sustain

his conviction for know ngly and intentionally possessing cocai ne

wth the intent to distribute. Relying on dark v. Procunier,




755 F.2d 394 (5th Gr. 1985), Runnels argues that the evidence,
viewed in the |ight nost favorable to the verdict, gives equal or
nearly equal circunstantial support to a theory of guilt and a
theory of innocence, and that his conviction nmust therefore be
reversed. Id. Runnel s bases his argunent that the evidence
supports an equal finding of guilt or innocence on the follow ng
prem ses: 1) nothing in the bags affirmatively connected Runnels
with the cocaine found in the bags; 2) Runnels' fingerprints were
not found on the bags; 3) Runnels' sole objectionto the officers
| ooking into the bags was that the bags did not belong to him
4) Runnel s never expressed an ownership interest in the bags; and
5) Runnels provided an alias to the ticket agent because she acted
unfriendly. W find these argunents unpersuasi ve.

We review a conviction that the defendant clains is based on
i nsufficient evidence to determ ne whether a reasonabl e juror could
find that the evidence establishes the defendant's guilt beyond a

reasonabl e doubt. United States v. Restrepo, 994 F.2d 173, 182

(5th CGr. 1993). "The test is not whether the evidence excl udes
every reasonabl e hypot hesi s of innocence or is wholly inconsistent
wth every conclusion except that of gquilt, but whether a
reasonable trier of fact could find that the evidence establishes

guilt beyond a reasonable doubt." United States v. Salazar,

958 F.2d 1285, 1294 (5th Cir.), cert. denied, 113 S.Ct. 185 (1992).

We also weigh all reasonable inferences derived fromthe evidence

in the light nost favorable to the verdict. United States v.

Lechuga, 888 F.2d 1472, 1476 (5th Gr. 1989).



"I'n order to convict a defendant of possession of a contraband

wth intent to distribute . . . the governnent nust prove beyond
reasonabl e doubt the defendant's possession of the illegal
subst ance, know edge, and intent to distribute.” United States v.

Qg ebode, 957 F.2d 1218, 1223 (5th Cr. 1992) (citation omtted),
cert. denied, 113 S. C. 1291 (1993). The elenments of guilty

know edge and intent to distribute can be proved by circunstanti al
evi dence. Id. (citation omtted). Contrary to Runnels'
contention, the circunstances of this case established his guilt
beyond a reasonabl e doubt.

The testinony offered at trial indicated that Runnels’
explanation for his trip to Houston to visit his long-lost friend
was not credible. Runnels testified that he decided on a whimto
visit his friend, Janes Johnson, who had noved from Chicago to
Houst on approxi mately three years earlier; that Johnson had invited
Runnel s down to go to a concert; and that Runnels | eft Chicago with
approxi mat el y $1000 i n cash, purchased a one-way airline ticket for
$202 cash on the nmorning of his trip, spent $200 on two pairs of
shoes, a pair of shorts, and a couple of shirts at the Glleria
Mal |, and purchased a train ticket for $152 to return to Chi cago.
Runnels further testified that, although he visited Johnson and
that they were friends, he had neither Johnson's hone phone nunber
nor his address. He stated that Johnson arranged for his cousinto
take Runnels to the train station on the norning of his departure
and arrest, but that Johnson was to join Runnels at the station and

travel back to Chicago with him Runnels also stated that he was



asked by Johnson to take his two bags to the station and that he
woul d neet himthere after he took care of "sonething." Although
Runnel s purchased the train ticket under the nane of Robert
Jackson, he stated that he did so because the ticket agent was
unfriendly, and that he told the officers the sanme thing because
they were strangers. The officers' testinony confirnmed that
Runnel s’ m srepresented his identity.

The argunent that the bags containing the cocai ne bel onged to
Runnels' friend Johnson 1is wunavailing because Runnels had
constructive, if not actual, possession of the bags at the station.
Constructive possession is defined as "ownership, domnion, or
control over illegal drugs or dom nion over the prem ses where

drugs are found." See United States v. Sanchez-Sotelo, 8 F. 3d 202,

208 (5th Gr. 1993) (internal citation omtted). The evidence at
trial established that Runnels was sitting between the bags that
contained the cocaine, and that his elbows were on the bags.
Runnels first told the officers that the bags bel onged to Johnson,
but then stated that they contained his (Runnels') clothing.
Al t hough proximty alone is insufficient to establish possession,
Runnel s’ inconsistent statenents about the bags, his ultimte
reluctance to claimownership of the luggage, and the giving of a
fal se nanme to the officers inferentially supports the finding that

he had know edge of drugs in the bags. See United States v. Davis,

993 F.2d 62, 66 (5th Cr. 1993). Additionally, the quantity of
cocai ne contained in the bags supports the inference that Runnels

intended to distribute it. Id. Accordingly, the evidence was



easily sufficient to establish that Runnel s possessed cocaine with
intent to distribute. H's conviction is therefore

AFF| RMED.



