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(CA- H 92- 2305)

( June 15, 1993)
Before PCOLI TZ, Chief Judge, KING and BARKSDALE, Circuit Judges.

PER CURI AM *

Alvin J. Brinac appeals the dism ssal of his suit against the
Equal Enpl oynent Qpportunity Comm ssion for failure to prosecute.
Finding subject matter jurisdiction lacking, we affirm the

di sm ssal

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Brinac filed a discrimnation conplaint against the Houston
Li ght & Power Conpany. After an initial investigation the EEQCC
found "no cause" for pursuing discrimnation charges and sent
Brinac notice of his right to sue. Brinac then filed simlar
charges with the EEOC stenm ng from his apparent enploynent with
three other conpanies. Brinac voluntarily wthdrew one of the
conplaints and the other two ended as had the conplaint against
Houston Light & Power with a "no cause" finding foll owed by notice
of right to sue. Brinac attenpted to pursue a claim agai nst at
| east one of these forner enployers.

I n August 1992, Brinac turned his retributive attentionto the
EECC, filing the instant suit against it. He conplains that he was
discrimnated against as a result of his race and prior filings
with the EECC, that the EEOC has not satisfactorily handled his
conplaint, and that his private attorney has proven ineffective.
He seeks (1) an injunction requiring investigation of his
bl acklisting claim (2) nonetary danmages, and (3) court- or
EECC- appoi nt ed counsel. Notably, Brinac has never served the EEQCC

wth a summons or copy of his conplaint.

Anal ysi s
Federal Rule of G vil Procedure 4(j) provides: "If a service
of the summons and conplaint is not made upon a defendant within
120 days after . . . filing . . . and the [plaintiff] cannot show

good cause [for the failure to serve the defendant] the action



shall be dism ssed as to that defendant w thout prejudice."” The
docket sheet indicates that a summons was prepared but reflects no
return of service. Bri nac concedes that he nade no effort to
perfect service. The district court dismssed for Ilack of
prosecution. Absent a showi ng of good cause for his failure to
serve the EECC, dism ssal pursuant to Rule 4(j) was appropriate.?

The EECC asks that we nove further and dismss this cause for
prejudice, arguing that the district court and this court |ack
jurisdiction. Cearly, Brinac has no cause of action against the
EECC for its alleged mishandling of his conplaint.? The question
is whether his inability to achieve relief with this suit my be
deened a jurisdictional defect such that we may consider it on
appeal. Inasimlar setting, our Tenth Crcuit coll eagues i nvoked
Rule 12(b)(6) sua sponte, viewing the result as appropriate "in
those rare instances in which a plaintiff cannot recover on the
conpl ai nt because of a dispositive issue of law. "® Rather than
presupposing jurisdiction and evaluating the conplaint's nerits

under Rule 12(b)(6), we focus on the jurisdictional question and

. Kersh v. Derozier, 851 F.2d 1509, 1512 (5th Cr. 1988)
(Ignorance of the service requirenent does not constitute "good
cause.").

2 G bson v. Mssouri P. Ry. Co., 579 F.2d 890, 891 (5th
Cr. 1978), cert. denied, 440 U. S. 968 (1979).

3 See Gregory v. United States/United States Bankruptcy
Court, 942 F.2d 1498, 1500-01 (10th Gir. 1991), cert. denied, 112
S.Ct. 2276 (1992).




Rule 12(b)(1).*

The EECC advances two theories in support of its argunent that
the district court |acked jurisdiction. The first is based on the
failure of Title VIl to afford an express or inplied private cause
of action.® The second is based on its inmunity to suit.® Because
the former overstates the breadth of the initial jurisdictional
inquiry we do not reach it.” Rather, with respect to the EEOCC s
contention that it is imune fromsuit, we agree.

"[T]he United States is a sovereign, and, as such, is inmune

4 Sarmento v. Texas Bd. of Vet. Med. Examirs, 939 F.2d
1242, 1245 (5th CGr. 1991) (this court may and, in fact, nust
address jurisdictional defects even if not considered bel ow).

5 See Wward v. EEOC, 719 F.2d 311 (9th Cr. 1983), cert.
deni ed, 466 U.S. 953 (1984).

6 United States v. Mtchell, 463 U S. 206, 212 (1983).

! The question is whether the claimpurports to state a
cl ai m under federal law, not whether that claimis well founded.
Wheel din v. Weeler, 373 U.S. 647 (1963). W have held that "where
the defendant's challenge to the court's jurisdiction is also a
chal l enge to the exi stence of a federal cause of action, the proper

course of action for the district court . . . is to find that
jurisdiction exists and deal with the objection as a direct attack
on the nmerits of the plaintiff's case.” WIIlianson v. Tucker, 645

F.2d 404, 415 (5th Gr.) (on petition for rehearing), cert. denied,
454 U. S. 897 (1981). There is a possible exception to this rule
where the federal claimis offered as a basis for joining others

and is clearly inmmteral, or where the <claim is wholly
i nsubstantial and frivolous. See Bell v. Hood, 327 U S. 678, 682
(1946) . This exception appears sparsely developed and to the

extent it has been applied, that application has been quite narrow.
See Bray v. Alexandria Wnen's Health dinic, 113 S.Ct. 753, 768
(1993); Hagans v. Lavine, 415 U S. 528, 542 & n. 10 (1974). Because
we find jurisdiction lacking for another reason, we need not
address whether Brinac's claim is "wholly insubstantial and
frivol ous."



from suit wunless it has expressly waived such imunity and
consented to be sued."® Accordingly, we have held "[a] court is
W thout jurisdiction over a suit brought against the United States
unl ess there exists specific statutory consent to such suit."®
Brinac's clainms are based on supposed violation by the EEOC of
Title VII. That Title contains no express waiver of the
governnment's immunity fromsuit.® Accordingly, the district court

| acked jurisdiction.

Concl usi on

Because this court and the district court |ack subject matter

jurisdiction we AFFIRM the di sm ssal .

8 Glbert v. Da Gossa, 756 F.2d 1455, 1458 (9th Cir.
1985) .

o Smth v. Booth, 823 F.2d 94, 96 (5th Cr. 1987).

10 G bson.



