UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-2114
Summary Cal endar

ROBERT R " COACH' NELSON,
Pl ai ntiff-Appellant,
VERSUS

SUE PAYNE, In her Oficial and
| ndi vi dual Capacity, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H 91-0694)

(February 21, 1994)
Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM !

Appel l ant, Robert R Nelson, sued the Houston | ndependent
School District and two of its enpl oyees under 8 1983 conpl ai ni ng
that their failure to hire himin 1990 violated his constitutional
rights to free speech, due process, and equal protection.
Def endant - Appel | ees noved for summary judgnent which the district
court granted. Nelson appeals. W affirm

Nel son was enployed as a teacher and coach by the Houston

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| ndependent School District until 1979 when he resigned. Duri ng
that tinme, he clains to have intervened in the adm nistration of
corporal punishnent to a student by a school official, and to have
publicly spoken out against such activity. In 1988 he sought
reenpl oynent and was rehired, but was eligible only for six nonths
due to intervening changes in the teacher certification |aws of
Texas. For continued enpl oynent, he was required to pass the Texas
Exam nation for Current Adm ni strators and Teachers. He failed and
as a result resigned in 1989. He | ater passed the test and
reapplied for enploynent in 1990. He was not interviewed or hired.
He sued alleging that the failure to hire was in retaliation for
his speaking out in connection with the corporal punishnent
i nci dent years before.

Any First Amendnent cl ains that Nel son may have had are barred
by the two-year statute of limtations which is applicable. See

Ali v. H ggs, 892 F.2d 438, 439 (5th Gr. 1990); Cervantes v. | MCO

Hal |l i burton Services, 724 F.2d 511, 513 (5th Gr. 1984).

Additionally, Appellant's speech is not protected. A public

enpl oyee's speech is protected only if it addresses a matter of

public concern. Connick v. Mers, 461 U S. 138 (1983). \Whether
speech is a matter of public concern is determ ned by the content,
forum and context of a given statenent. Connick, 461 U. S. at 147-
48. Appel l ant raises no issue of fact on this question. Hi s
speech was private, relating to his personal role in the affair and
his opinion concerning it. There is no summary judgnent evidence

that his speech was communi cated to the public or involved a policy



or practice of the Houston I|ndependent School District. The
subj ect (corporal punishnment) may wel | have been of public concern,
but Nel son has not raised an issue that his speech on the subject
was.

Appel | ant next argues that the failure to rehire himafter he
passed the certification test violated his right to procedural due
process. To show the necessary property interest, he advances two
argunents: First, that the Term Contract Nonrenewal Act gives
teachers working under a term contract the necessary property
i nterest. Accepting wthout deciding the accuracy of that
allegation, it avails Nelson nothing because there is no issue of
fact raised that there was such a contract in effect when he
applied for but was not afforded reenpl oynent.

Second, Nelson alleges that Houston |ndependent School
District had a policy that teachers who resigned because they did
not pass the certification test would be entitled to automatic
reenpl oynent when they did pass it. Assum ng w thout deci ding that
such a policy, if in existence, would create a property right,
Appel  ant has subm tted no conpetent sunmary judgnment evidence to
raise an issue that there was such a policy. His affidavit does
contain hearsay to that effect but hearsay i s not conpetent summary

j udgnent evidence. Mrtin v. John W Stone QI Distributor, Inc.,

819 F.2d 547, 549 (5th Cr. 1987).
The equal protection claimraised by Appellant in the trial
court is not asserted on appeal.

As a final matter, Appell ant contends t hat Defendant Payne was



not entitled to qualified immunity. Since Appellant has failed to
make out a case on the nerits under 8 1983 we need not consider
this argunent.

AFF| RMED.



