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AUSTI N R FREDERI CK
Pl ai ntiff-Appellant,
VERSUS
LI FE 1 NSURANCE COMPANY OF THE SOUTH, ET AL.,
Def endant s,
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(CA H 89 0023)

Oct ober 1, 1993
Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM !

Austin Frederick appeals a district court order granting
summary judgnent for Halliburton Conpany Enployees' Trust (the
Trust). The district court found that there was no genui ne issue
of material fact with respect to whether the Trust abused its

discretion in denying Frederick disability benefits. W affirm

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

In 1979, Frederick began receiving long-term disability
benefits. According to the terns of his disability plan, benefits
are discontinued after 24 nonths unless the participant is totally
di sabled. The plan defines total disability as conplete inability
to engage i n any occupation for which the participant is qualified
or may reasonably becone qualified.

In 1985, the plan admnistrator reviewed Frederick's
eligibility for continued benefits. Based on a report from Dr.
Leffler, Frederick's orthopedic specialist, Frederick's benefits
were discontinued. Frederick asked for reconsideration, and the
admnistrator tenporarily reinstated his Dbenefits. After
considering a letter from Dr. Leffler clarifying his initial
report?, the results of an i ndependent nedi cal exam nation, and the
anal ysis of acertifiedrehabilitation counselor, the adm ni strator
termnated Frederick's benefits again. Frederick appealed this
determnation to the Disability Cains Review Commttee (the
Committee). The Commttee denied reinstatenent. Frederick then
filed suit alleging violations of the Enpl oynent Retirenent |nconme
Security Act (ERI SA). The Trust filed a nmotion for summary
j udgnent asserting that the Commttee did not abuse its discretion
in denying reinstatenent. The district court granted the notion.

Frederi ck appeal s.

2 In his original report, Dr. Leffler stated that Frederick
could do sedentary work. After the adm nistrator discontinued
Frederick's benefits, Dr. Leffler wote a letter stating that
Frederick could only do sedentary work for a few hours.
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Di scussi on

Frederick contends that the district court erred in finding
that there was no genuine fact issue as to whether he was "totally
di sabled." This contention msstates the district court's order
and the i ssue presented. The district court did not find that the
appellant was "totally disabled.™ I nstead, the district court
found no issue of fact as to whether the Conmttee abused its
discretion in determning that Frederick was not totally disabl ed.

Frederick's next contention is that the district court erred
in finding that there was no genuine fact issue as to whether the
term nation deci sion was an abuse of discretion. Because factual
determ nations under ERI SA plans are reviewed under an abuse of
di scretion standard, a reviewing court will not interfere with a
pl an conm ttee deci sion unless that determ nati on does not refl ect

"reasonabl e and inpartial judgnent." Pierre v. Connecticut Gen

Life Ins. Co., 932 F. 2d 1552, 1562 (5th Cr.), cert. denied, 112 S

Ct. 453 (1991).

The Trust submtted an affidavit of a Commttee nenber
explaining the Commttee's decision nmaking process. The affidavit
indicated that the Commttee considered nedical reports fromtwo
orthopedi c specialists, Dr. Leffler and an i ndependent physician,
concluding that Frederick can perform a sedentary or light duty
occupation. The Conm ttee al so consi dered an occupati onal anal ysis
identifying several occupations for which Frederick is qualified.

In support of his claim that the Commttee abused its

di scretion, Frederick argues that because the letter from Dr.



Leffler clarifying his previous report was not nentioned in the
Comm ttee nenber's affidavit, the letter was not considered. The
mere non-nention of the letter does not raise a fact question as to
whet her the letter was or was not considered. Frederick has not
met his burden of raising a genuine issue of material fact.

Frederick also alleges that the occupational analysis was
based wupon inconplete nedical information. QG her than his
conclusory assertions, he offers no evidence to support this
al | egati on.

Frederick argues that the following facts also indicate that
he is totally disabled: (1) he received long-term disability
benefits from1979 to 1985, (2) his condition has not changed si nce
1985, and (3) his former enpl oyer has not offered hima job. Based
on the evidence presented, we find that there is no issue of
material fact as to whether the Conmttee's judgnent was reasonabl e
and inpartial. The district court's order granting sunmary
judgnent is

AFFI RVED.



