UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-2037
Summary Cal endar

BILL E. DAVIS,
Pl ai ntiff-Appellant,

VERSUS
FEDERAL DEPOSI T | NSURANCE

CORPORATI ON and ELLEN M LANG
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

(CA-H 92-1335 c/w CA-H 92- 1633)
(Decenber 14, 1993)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *

In Septenber, 1983, Davis executed a promissory note to
Pet r obank for $300, 000; and as security for such note, gave a Deed
of Trust on Davis' undivided 1/2 interest in certain real property

in Houston, Texas. The note called for nonthly paynents in the

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



amount of $3, 300 which Davis made until June, 1986, when he ceased
maki ng nonthly installnment paynents. At about that sanme tine,
Pet r obank was decl ared insolvent and its assets taken over by the
FDI C. In June, 1987, the FDIC sent a letter to Davis demandi ng
paynment of all delinquent installnents and declaring its intention
to accelerate the note if such delinquent installnments were not
paid. In April, 1988, the FDI C appoi nted a Successor Trustee under
the Deed of Trust who posted on April 12, 1988 the notice of
forecl osure to occur in My. On that sanme day, the Successor
Trustee sent a notice to Davis at the address for Davis specified
in the Deed of Trust, notifying Davis of his intention to hold the
forecl osure sale on May 3, 1988. Another copy of the notice was
sent to Davis at another address in Houston, but each of the
notices sent to Davis were returned, one marked "REFUSED' and the
ot her mar ked "NOT DELI VERABLE AS ADDRESSED'. Notices of such sale
were also sent to Tomry G| breath, Davis' partner and owner of the
other undivided 1/2 interest in the property. Davis filed suit in
the 164th District Court of Harris County, Texas seeking an
i njunction against the foreclosure sale; but after a prelimnary
hearing, the State Court denied the requested injunctive relief in
its entirety. The Successor Trustee conducted the forecl osure sale
as scheduled, and the property was bought for the sum of
approxi mat el y $150, 000. The note was a non-recourse note so there
is no deficiency claiminvolved. Follow ng the foreclosure, Davis
took the follow ng actions:

(a) In My, 1988, he filed an adm ni strative proceedi ng under



t he Federal Tort C ainms Act;

(b) In February, 1989, he filed a |l awsuit against the FDICin
U S District Court for the Southern District of Texas,
which was ultimately dism ssed for failure to state a
cause of action and affirnmed on appeal to this Court.

(c) In April, 1992, Davis filed a claim against the United
States of America in the United States Court of C ains
which is apparently still pending;

(d) In April, 1992, Davis sued the Substitute Trustee in
State District Court and again filed suit against the
FDIC in the U S. District Court for the Southern
District of Texas. The State Court suit against the
Successor Trustee was renoved to Federal Court and
consolidated with the new suit against the FD C The
FDI C and the Successor Trustee filed Mdtions to Dismss
under Rule 12(b) or for Summary Judgnent. Al l sides
filed nunerous affidavits in support of their respective
positions. After conducting a hearing, the Trial Judge
entered an extrenely sinplified Final Judgnment which
deni ed Davis any relief against the FDI C or the Successor
Trustee. Thereafter, Davis tinely filed a Motion for New
Trial under Rule 59 which was subsequently deni ed by the
Court, and Davis filed a Notice of Appeal fromthe deni al
of his Motion for New Trial.

We have carefully reviewed the briefs, the reply brief, the

record excerpts and relevant portions of the record itself; and



have determ ned that no genuine issue of material fact has been
properly raised by Davis, that no reversible error of |aw appears
and that a full opinion would have no precedential val ue.

Accordingly, the judgnent of the Trial Court is AFFI RMED
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