IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2015
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
M CHAEL C. FLEM NG
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CR-H91-55-1
 August 17, 1993
Before JOLLY, JONES, and DUHE, G rcuit Judges.
PER CURI AM *

M chael C. Flem ng appeal s the judgnent of the district
court revoking his probation. He argues that the district court
violated his right to due process by refusing to require the
Governnent to produce testinonial and docunentary evidence to
support the allegation that he had viol ated probation by
commtting a new offense. Inplicitly, he argues that the
district court erred in revoking his probation.

The district court has broad discretion in a revocation of

probation. Neither evidence to establish guilt beyond a

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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reasonabl e doubt nor substantial evidence is required, "absent
arbitrary and capricious action in the revocation.”" United

States v. Francischine, 512 F.2d 827, 829 (5th Cr.), cert.

denied, 423 U. S. 931 (1975). We will not disturb the district
court's action without a clear show ng of abuse of discretion.
Id. "The revocation of probation inplicates a probationer's
fundanental liberty interest and hence entitles himto procedural

due process.” United States v. Holland, 850 F.2d 1048, 1050 (5th

Cir. 1988). A "probationer who admts the allegations agai nst
hi m nust still be given an opportunity to offer mtigating

evi dence suggesting that the violation does not warrant
revocation." 1d.

At the revocation hearing, Flem ng introduced a transcript
of the state court proceedings and admtted that he had pl eaded
guilty to the felony offense of robbery. However, he argued that
the conviction did not warrant revocation because he had not
commtted the offense. Flem ng asserted that he entered an
Al ford™ plea because he faced being charged as a habit ual
of fender and remaining "in jail longer than if he accepted a much
nore favorable plea fromthe state.” He argued that the factual
basis for the state conviction was insufficient and that the
Governnent had to prove the allegation by sone independent
evi dence.

The district court found that the transcript was sufficient

to show that Flem ng had violated the conditions of his

“ North Carolina v. Alford, 400 U.S. 25, 91 S.C. 160, 27
L. Ed. 2d 162 (1970).
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probation. The district court also found Flem ng's position that
he did not commt the offense incredulous. The district court
stated that Alford did not stand for the proposition that a
defendant could lie in state court then go into federal court on
a probation violation and expect the federal court to retry the
state court conviction.

There is no showi ng that Fl em ng was deni ed his procedural
due process rights. He admtted that he had been convicted of a
state charge, and he was permtted "an opportunity to offer
mtigating evidence suggesting that the violation [did] not
warrant revocation." Holland, 850 F.2d at 1051. The district
court did not abuse its discretion in revoking probation.

AFFI RVED.



