UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-2014
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee.
VERSUS
KELVI N JACKQUET,
Def endant - Appel | ant.

Appeal fromthe United States District Court
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(February 26, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

Appel I ant, Kel vi n Jackquet, was one of thirty defendants naned
in a large-scale nulti-count drug conspiracy and racketeering
indictment for conspiracy to participate in a racketeering
enterprise, participation in a racketeering enterprise, and
conspiracy to possess with intent to distribute in excess of five
kil ograns of cocai ne.

A magi strate judge ordered Jackquet detained pending trial.

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



On Jackquet's notion, the district court conducted a hearing and,

acting de novo, determned that 1) Jackquet would pose a serious

threat of danger to the community and a risk of flight, and 2) that
no condition or conbination of conditions would be adequate to
insure his appearance. Jackquet filed tinely notice of appeal.
DI SCUSSI ON:

"Once the district court has determned that pretrial
detention is necessary, this Court's reviewis limted. The order
of the district court is to be sustained 'if it is supported by the

proceedings below'" United States v. Wstbrook, 780 F.2d 1185,

1189 (5th GCr. 1986) (quoting United States v. Fortna, 769 F.2d

243, 250 (5th Cr. 1989H)). This is a deferential standard
anal ogous to the abuse-of-discretion standard of review. United

States v. Rueben, 974 F.2d 580, 586 (5th Cr. 1992), (citation

omtted).
Section 3142(e) of title 18 of the U.S. Code provides in part:

Subject to rebuttal by the person, it shall be presuned that
no condition or conbination of conditions wll reasonably
assure the appearance of the person as required and the safety
of the community if the judicial officer finds that there is
probabl e cause to believe that the person conmtted an of fense
for which a maxi mumtermof inprisonnent of ten years or nore
is prescribedinthe Controlled Substance Act (21 U.S.C. § 801
et seq.) . . . or an offense under section 924(c) of title 18
of the United States Code.

The presunption operates agai nst Jackquet since the district court
concluded that there was probable cause to believe that Jackquet
had commtted the requisite drug offense. See Rueben, 974 F. 2d at
586. Moreover, "[t]he risk of continued narcotics trafficking on

bail does constitute a risk to the comunity." 1d. (citations



omtted). The presunption only shifts the burden of producing
rebutting evidence to the defendant; the burden of persuasion
remains wth the Governnent.

Jackquet argues that he offered enough evidence to rebut the
presunption, and that he presented the district court with a set of
circunstances capable of insuring his presence at trial
Appel lant's Brief, 6-15.

Before the magi strate judge and the district court, Jackquet
presented evidence of his |ongstanding and solid ties to Houston,
pointing to nunmerous famly nenbers who lived in the area. He al so
of fered the testinony of Sharon Beanon, a representative of a bai
bondsman, that Jackquet's relatives had sufficient assets to pl ace
a $50, 000 secured bond and that her conpany had the facilities to
nmoni tor Jackquet on a daily basis.

The nmere production of evidence, however, does not conpletely
rebut the presunption and, in nmaking its ultimte determ nation,
the court may still consider Congress's conclusion that drug
of fenders present a special risk of flight and dangerousness to
soci ety. Rueben, 974 F.2d at 586 (citations omtted). I n drug
of fenses, Congress intended nagistrate judges to take account of
the general rule that drug of fenders pose a special risk of flight
rather than focusing only upon the case before them Fortna, 769
F.2d at 251.

The Governnment notes that |aw enforcenment officials seized
$30, 000 in cash fromJacquet's house. The Government al so of fered

evi dence of tel ephone conversations which denonstrated Jackquet's



i nvol venent in cocaine distribution, in addition to his prior
conviction in 1989 for willfully carrying a weapon and assault
causing bodily injury. Considering all the facts, the district
court did not abuse its discretion when it declined to rel ease
Jackquet .

Jackquet also argues that his release is supported by the

First Circuit's decision in United States v. Patriarca, 948 F.2d

789 (1st Cr. 1991), in which the court allowed the district court
to devise an innovative set of conditions designed to insure that
Patriarca would not flee. |1d. at 792. While Jackquet argues that
he, like Patriarca, has "no penchant or personal aptitude for
violence," and therefore poses no threat to the safety of the
comunity, Appellant's Brief, 9, 13, this is belied by the
undi sputed fact that during the attenpted arrest Jackquet shot
Texas Departnment of Public Safety Oficer Larry Allen with a
t wel ve- gauge shotgun. This action has resulted in a State court
charge agai nst Jackquet for attenpted capital nurder of a police
of ficer.

In view of the evidence of Jackquet's involvenent in the
instant offense, his actions during his arrest, and his past

activity, the district court's order of detention is AFFI RVED



