IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1948
Summary Cal endar

IN THE MATTER OF:
THIN I CE, INC ,

Debt or .

THIN I CE, |NC.,
Appel | ant,
VERSUS

STATE OF TEXAS,
Comptrol l er of Public Accounts,

Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CV-1445- X)

(February 25, 1994)
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.

PER CURI AM *

In this appeal fromthe all owance of a claimin bankruptcy,

the debtor, Thin Ice, Inc., challenges the determnnation that the

Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the legal profession." Pursuant to that rule, the court has determn ned
that this opinion should not be published.



State of Texas may charge sales tax on the use of a portion of an
ice rink that is rented for the purpose of giving instruction of
an educational nature to ice skaters. The state does not exact a
tax on the instructional services, acknow edging that they are
subject to the educational exenption. The ice rink rents the ice
surface to whonever will pay the charge and does not provide the
instructional services or limt the use of the ice to instruc-
tional activities.

Since 1984, the state has taken the position that a fee paid
for the exclusive rental of an ice surface is considered to be
the purchase of a taxable anusenent service. The state I|ikens
the present situation to one in which a bowing alley is rented
to a professional bower so that he can teach bowing |essons.
Wil e the charge for the | essons would not be taxable, the charge
by the owner of the facility for the use of the bowing I|ane
woul d be taxable. Skating rinks are listed in 34 Tex. AbDMN. Cobe
8§ 3.298(a)(1)(d)(xiii) as an amusenent service subject to tax.
This regul ation was pronul gated by the state conptroll er pursuant
to his legislatively-delegated authority to interpret the state
t ax code.

We affirm concluding that the interpretation is by no neans
unr easonabl e. We decline to address the debtor's argunent that
the delegation to the Conptroller violates the state constitu-
tion, as this argunent is nade for the first tinme on appeal.

The judgnment of the district court, affirmng the decision

of the bankruptcy court, is AFFI RVED



