IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 93-1940
Summary Cal endar

MELVI N PERKI NS, Pl ai ntiff-Appellant,
ver sus

DONNA E. SHALALA, Secretary of Health
and Human Servi ces, Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
(5:92-Cv-121-0Q)

Septenber 12, 1994
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM:

Plaintiff-appellant Melvin Perkins ("Perkins") appeals the
district court's denial of his appeal of the decision of Defendant-
appel | ee Donna E. Shal ala's, Secretary of Health and Human Servi ces
("Secretary"), denial of his claimfor supplenental security i ncone
benefits. W VACATE and REMAND.

FACTS AND PROCEDURAL HI STORY
Perkins filed an application for supplenental security inconme

on August 4, 1989 alleging that he had been di sabl ed si nce August

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



15, 1978 as a result of diabetes, heart problens, high blood
pressure and arthritis. Per ki ns' application was denied
admnistratively, initially and on reconsi deration. Upon Perkins'
request, an adm ni strative |l awjudge ("ALJ") conducted a hearing on
Novenber 27, 1990. Follow ng the hearing, the ALJ issued a
deci sion on March 19, 1991 in which he determ ned that Perkins was
not di sabled because he had the residual functional capacity to
perform a full range of sedentary work. Perkins' request for
review was deni ed by the Appeals Council on April 7, 1992.

Perkins filed a conplaint seeking judicial review of the
Secretary's decision denying him supplenental security benefits.
The parties filed cross-notions for sunmary judgenent. Per ki ns
attached to his notion a notice from the Social Security
Adm ni stration ("SSA"), dated January 30, 1992, indicating that
Perkins had been found eligible to receive supplenental security
i ncone based on a second application that he had filed in June
1991.

The magistrate judge determ ned that there was substantia
evidence in the record to support the Secretary's findings and
reconmmended a denial of Perkins' conplaint. Perkins filed
objections to the nmagistrate judge's Findings Conclusions and
Recomendati on, attachi ng docunents obtai ned fromthe SSA regardi ng
the 1992 award of benefits and an additional nedical report. After
review ng Perkins' objections, the nmagistrate judge directed the
Secretary to address the issues raised by the subsequent deci sion

of the Secretary and the additional nedical report.



Perkins filed a supplenental conplaint alleging that he had
obt ai ned new nedi cal evidence which had not been presented to the
ALJ. Perkins also filed a supplenental notion for summary
judgnent, arguing that the decision of the Secretary was not
supported by substantial evidence, and, alternatively, seeking the
district court's consideration of the new and material evidence.
The magistrate judge issued additional findings in which he
determned that the additional evidence offered was either not
"new' evidence or would not have changed the outcone of the
Secretary's decision. The magistrate judge recomended that the
deci sion of the Secretary be affirned. The district court adopted
the Findings, Conclusions and Recomendation of the nagistrate
j udge.

The admnistrative record reflects that Perkins was
hospitalized in 1978 with conplaints of severe chest pain and
pharyngitis. Perkins electrocardi ogram ("EKG') displayed changes
suggestive of a nyocardial infarction. Perkins was exam ned by Dr.
Monzer Attar, an internist, in February 1988. Dr. Attar noted that
Perkins had again been hospitalized for chest pain in 1980, and
that Perkins reported that he continued to suffer fromretrosternal
chest pain. Perkins stated that the chest pain occurred with
exertion. However, Perkins reported to the doctor that he cooked,
cl eaned house, worked in the yard and drove. Perkins al so had
conplaints of arthritis in his extremties and back.

Based on the exam nation and objective testing, Dr. Attar's

di agnosed Perkins wth questionabl e angi na pectoris based on non-



specific T wave abnornmalities by the EKG He also noted that
Perkins had hypertension which was under good control, poorly
control |l ed i nsulin-dependent diabetes nellitus, arthralgia with no
limtation of notion of any joint and history of gout in both feet.

Per ki ns was exam ned i n Novenber 1978 by Dr. Robert J. Faust,
a specialist in internal nedicine and cardiology. Per ki ns
conpl ai ned of daily precordial chest pain which was relieved by the
use of nitroglycerin. Perkins' EKG showed evidence of antero
| ateral ischem a. Perkins wunderwent tests at the Veterans
Adm ni stration Medical Center in Novenber 1989, which revealed a
borderline heart condition.

Dr. Faust again exam ned Perkins in Decenber 1989. Perkins
reported that he was taking approximately fifteen nitroglycerin
tablets per week to relieve his chest pain. Based on his
exam nation and X-rays, Dr. Faust concluded that Perkins suffered
fromarteriosclerotic heart di sease with angi na pectoris, insulin-
dependent di abetes, hypertensive cardiovascular disease and
degenerative joint disease of the back, hips, knees and ankl es.

Perkins was forty-nine years old at the tine of the hearing,
a high school graduate and had been previously enployed as a
| aborer. Perkins testified that he continuously experienced chest
pai n when engaging in any strenuous activity. He also conplained
of constant knee and back pain. Perkins testified that his daily
activities included fixing his breakfast and watching tel evision.
He deni ed doi ng any yard or houseworK.

Dr. Janes Lowell, the nedical advisor who was present during



the hearing, reviewed Perkins' nedical records. Dr. Lowell
testified that Perkins' EKG showed only "evidence" of ischem a, and
that such findings were not diagnostic of ischem a. Dr. Lowell
al so stated that an X-ray cannot establish the occurrence of a
muscl e spasm

The ALJ determ ned that Perkins' clainms of pain and | oss of
functional capacity were not credible. The ALJ al so determ ned
that Perkins was not disabled because he had the capacity to do
sedentary worKk.

NEW AND MATERI AL EVI DENCE

Perkins contends that the district court erred in determ ning
t hat evi dence of tests or exam nations not concluded on the date of
the admnistrative hearing cannot be considered as "new and
mat eri al evidence." He further argues that the court erred in
finding that Dr. Faust's additional report was not "materi al
evidence," and in failing to address the inpact of the Secretary's
January 1992 finding that he was disabled based on his heart
condition. |In addition, Perkins contends that the magi strate judge
erred in failing to address the subsequent decision of the
Secretary awar di ng Perkins benefits based on his application filed
in June 1991. He argues that the Secretary's determ nation that
Perkins' heart condition nmet the criteria for a |isted inpairnment
is evidence that Perkins was suffering fromthat condition at the
time that the ALJ rendered his decision in the first case.

The Secretary did not file a brief and conceded in a letter to

the Cerk that the case should be remanded to the Secretary in



light of the subsequent award of benefits to Perkins on his 1991
application for disability benefits. Although the Secretary has
conceded that the award of benefits is "new' and "material"
evidence justifying a remand, it is not clear fromthe Secretary's
| etter whether she has also conceded that the additional nedical
reports submtted by Perkins constitute "new' and "material"
evi dence and that Perkins has shown "good cause" for failing to
submt the evidence during the adm nistrative proceedi ng.

This [Clourt may order additional evidence to be taken

before the Secretary "only upon a showing that there is

new evi dence which is material and there is good cause

for the failure to incorporate such evidence into the

record in a prior proceeding."”

Pierre v. Sullivan, 884 F.2d 799, 803 (5th Cr. 1989) (citing 42
U S.C 8§ 405(9g)).

The magistrate judge refused to consider the evidence of
testing conducted after the adm nistrative hearing was concl uded
because it did not constitute "new evidence." The nmagistrate judge
also refused to consider the results of a treadml| test and a
consul tative exam nation perfornmed by Dr. Hunphrey at the request
of the state agency in Novenber 1991. The results of the treadm ||
test reveal ed that Perkins experienced chest pain and fati gue after
one mnute, and that he did not neet his target heart rate. There
was a severe reduction in his functional aerobic capacity and
occasi onal PVCs during the recovery period. Dr. Hunphrey exam ned
Perkins and concluded that he is able to lift twenty pounds

occasionally, less than ten pounds frequently, and that he was abl e

to stand or walk |less than two hours per day. Dr. Hunphrey al so



determ ned that Perkins was able to sit for two-to-four hours only
in a wrk day, and that breaks and |unch period would not provide
himwith a sufficient period to alternate sitting and standi ng.
Evidence is "new' if it is not nerely cumulative of what is
al ready contained in the record. Pierre, 884 F.2d at 803. Al though
there were several EKG test results in the record which were
suggestive of ischemc disease, there were no other records of
treadm ||l testing which showed the effect of the disease on
Per ki ns' physical functional capacity during the rel evant peri od.
Dr. Hunphrey's eval uati on of Perkins' residual functional capacity

was not cunul ati ve evidence. Therefore, the district court erred

in failing to categorize the evidence as "new.

Perkins also denonstrated "good cause" for his failure to
present the additional records and the additional report of
Dr. Faust during the pendency of the adm nistrative proceedi ngs.
Perkins was unaware of the existence of the reports until his
counsel obtained the records fromthe Secretary in January 1993 in
connection with the granting of his second application for
benefits. The new records contained the results of exam nations
and tests obtained at the request of the state agency. Therefore,
the records were not within the possession and control of Perkins.
See Pierre, 884 F.2d at 803 (to denonstrate "good cause," a
claimant nust offer a proper explanation why the evidence was not
submtted earlier in the proceeding).

The remai ning i ssue i s whether Perkins has denonstrated that

the new records are "material" evidence. Although the magistrate



judge did not make a finding that the treadm || and Hunphrey
reports were not material evidence, by citing Johnson v. Heckler,
767 F.2d 180, 183 (5th G r. 1985), the magistrate judge did raise
a "materiality" issue. Perkins argues that Johnson is not
controlling insofar as it is contrary to Ferguson v. Schwei ker, 641
F.2d 243 (5th G r. 1981), which preceded Johnson and has not been
overrul ed.

I n Ferguson, the Court remanded the case to the Secretary to
determ ne whether there were jobs in the econony that the cl ai mant
was capable of performng, and whether he was capable of
controlling his alcoholism Ferguson, 641 F.2d at 247-50. The
Court stated in a footnote that, in addition to considering a
claimant's other inpairnents on remand, the Secretary should al so
consider burns which he had suffered after the initia
admnistrative hearing. Id. at 250 n.9. The Court further stated
that it was not offering an opi nion as to whether the burn evi dence
"would initself constitute new evidence requiring a remand to the
Secretary." Id. The Court stated that in the interest of fairness,
the Secretary should consider all the claimant's inpairnents,
"including evidence of events occurring after the initial
adm nistrative hearing." Id.

Johnson disagreed with Ferguson insofar as it held that new
evidence of a disability commencing after the issuance of the
Secretary's decision should be grounds for a remand. Johnson, 767
F.2d at 183. Johnson held that the materiality conponent requires

that the new evidence "relate to the tinme period for which benefits



were denied, and . . . it [may] not concern evidence of [|ater-
acquired disability or of the subsequent deterioration of the
previ ously non-di sabling condition.” Id. (internal quotations and
citations omtted).

It is not clear whether Johnson and Ferguson can be
reconcil ed; however, the issue need not be resolved at this point
in the proceeding. Perkins has made a strong showi ng that the
"new' evidence presented confirns that he suffered froma di sabling
heart inpairnment at the tinme that the ALJ denied the benefits.

There was substantial nedical evidence in the adm nistrative
record that Perkins suffered from ischemc heart disease wth
associ at ed angi na pectoris. Perkins conplained of chest pain upon
exertion. The results of the treadm || test establish the effect
of the heart disease on Perkins' functional capacity. Although it
is not apparent whether Dr. Hunphrey considered Perkins' heart
inpairment in listing the restrictions on his physical capacity,
his diagnosis of Perkins' inpairnents corresponded with the
di agnoses of the other doctors, and he did not I|ist any new
i npai rments which could have caused the limtations placed on
Per ki ns. This evidence does not clearly reflect that Perkins'
inpairments resulted from a later-acquired disability or a
subsequent deterioration of a previously non-disabling condition.
Thus, the evidence is "material" to a determnation of his
condition during the relevant tine period.

The nmagi strate judge determ ned that the May 1990 report of

Dr. Faust was "new' evidence because it was prepared prior to the



date of the adm nistrative hearing. However, the nmagistrate judge
al so determned that the Faust report, which stated that Perkins
was permanently di sabled, was not "material" evidence because it
was conclusional in nature and was not supported by any particul ar
medi cal fi ndi ngs.

The "materiality" conponent requires that there be a
reasonabl e possibility that the evidence would have changed the
outcone of the Secretary's decision. Bradley v. Bowen, 809 F.2d

1054, 1058 (5th G r. 1987). The Faust "report" was actually a form

gquestionnaire sent to the doctor by a state agency. The form
contained limted space to state a diagnosis and boxes to be
checked indicating the claimant's capacity to work. Dr. Faust

checked the box reflecting that Perkins was unable to work because
of his physical <condition and indicated that Perkins was
permanent |y di sabl ed.

The diagnosis made by Dr. Faust on the form was the sane
di agnosis that he nade followng his exam nation of Perkins in
Decenber 1989. The Decenber report contained detailed clinical
findings, along wwth the results of a nunber of tests perfornmed on
Per ki ns. Further, Dr. Faust's findings in the report were in
accord with the diagnosis of Dr. Attar in 1988, and his concl usion
on the formwas the sanme as the concl usi on reached by the physici an
who had treated Perkins at the Veterans Adm nistration Hospital.
Dr. Faust had also exam ned Perkins in 1978 and made simlar
fi ndi ngs. The findings in Dr. Faust's previous reports were

sufficient to support the conclusion reached in the questionnaire.
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See Scott v. Heckler, 770 F.2d 482, 485 (5th Cr. 1985) (ALJ could
not reject opinion as conclusional where it was based on
exam nation and treatnment of clainmant over several nonths and was
uncontradi cted by other testinony). Therefore, we find that Dr.
Faust's report is "material" evidence because there is a reasonabl e
possibility that it would change the outcone of the Secretary's
deci si on.
EVI DENCE OF DAILY ACTIVITIES

Perkins contends that the ALJ erred in relying on the evidence
that he perforned household activities because he failed to
consider that his activities were often acconpanied by, or
restricted by pain. The ALJ noted that there were contradictions
in the record regarding the extent of Perkins' daily activities.
Perkins testified that his activities were limted to cooking
breakfast and watching television. However, Perkins stated in
several disability reports that he did various chores around the
house and yard. Perkins also advised Dr. Attar that he cooked,
cl eaned, and did yard work.

The ALJ was entitled to consider evidence of Perkins' daily
activities in conjunction with the other evidence presented in
eval uating his physical capacity. Reyes v. Sullivan, 915 F. 2d 151,
154 (5th Gr. 1990). Further, the inconsistencies in his testinony
and the witten reports were relevant in evaluating his
credibility. Id.

Perkins also argues that the district court did not address

the ALJ's failure to use the correct standards in evaluating his

11



conplaints of pain. Perkins argues that the ALJ did not consider
the evidence that he was suffering from a nuscle spasm and
i ndi cated that he did not believe that Perkins was taking fifteen
nitroglycerin tablets a week.

Pain constitutes a disabling condition when it is "constant,
unremtting, and wholly unresponsive to therapeutic treatnent."”
Harrell v. Bowen, 862 F.2d 471, 480 (5th G r. 1988) (citations
omtted). "[A] factfinders evaluation of the credibility of
subjective conplaints is entitled to judicial deference if
supported by substantial record evidence." Villa v. Sullivan, 895
F.2d 1019, 1024 (5th Gr. 1990) (citation omtted). "At a m ninmm
obj ective nedical evidence nust denonstrate the existence of a
condi tion that coul d reasonably be expected to produce the | evel of

pai n or other synptons alleged."” Anthony v. Sullivan, 954 F. 2d 289,
296 (5th CGir. 1992).

The ALJ determ ned that Perkins' clainms of pain and | oss of
functional capacity required further consideration because they
wer e not supported by the objective nedical evidence in the record.
I n maki ng the eval uation, the ALJ considered that a radi ol ogi st had
noted that X-rays of Perkins |unbar spine suggested evidence of a
muscl e spasm but the ALJ rejected the finding based on Dr. Attar's
negative finding of spasmduring a clinical exam nation.

The ALJ also relied on the fact that Perkins was not taking
any pain nmedication at the tinme of the hearing. The ALJ questi oned

Per ki ns' assertion that he consunmed large quantities of

nitroglycerin on a continual basis because there was no evidence

12



that he had been re-prescribed the drug by a physician. Perkins
argues that he listed nitroglycerin on his nedication list as a
drug which had been prescribed for him on an "as needed" basis
since 1974, and that it was also |isted as a prescri bed nedication
in a 1988 report.

The ALJ properly considered Perkins' conplaints of pain and
rejected them based on objective evidence in the record. However,
the Secretary nmust re-evaluate Perkins' clainms of painin light of
t he new evi dence and shoul d seek evi dence confirm ng whet her he has
been prescribed nitroglycerin on a continual basis. The Secretary
must al so re-evaluate Perkins' ability to engage in work-rel ated
activities in light of the additional evidence presented.

CONCLUSI ON

Based on the reasons articul at ed above, we VACATE t he judgnent
of the district court and REMAND wi th instructions that the case be
remanded to the Secretary for consideration of the additional

evi dence.
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