IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1939

KENNETH A. BLOW
Pl ai ntiff-Appellant,
ver sus
W LLI AM5 ADLEY & CO. ,
Def endant - Appel | ee.

Appeals fromthe United States District Court for
the Northern District of Texas
(3:92-CV-2239-R

(Sept enber 19, 1994)
Bef ore REAVLEY, DAVIS and DeMOSS, Circuit Judges.
REAVLEY, Circuit Judge:”

Kenneth Blow clains that he is entitled to a finder's fee
pursuant to an oral agreenent with Wllians, Adley & Co.
(WIllians), a mnority owed accounting firm The district court
granted sunmary judgnent for WIllians on the ground that the

agreenent was barred by the statute of frauds. W reverse.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



BACKGROUND

We credit Blow s account of events, as we nust in review ng
the summary judgnent. Blow originally contacted TomWIIians and
Henry Adley in February, 1989, to discuss the possibility of Bl ow
mar keting their accounting services. Blowwas promsed a 10% fee
on any busi ness which was brought to the Wllians firm and
accepted. Blow net with partner Henry Adley in Novenber, 1989,
and Adley allegedly reiterated his promse to give Blow a 10% fee
for any referral resulting in a successful business deal. Blow
was not a social acquaintance of the partners at WIllians and
there was no further conmunication between the parties until
April, 1992.

On April 9, 1992, Blow was visiting Electronic Data Systens
Corporation ("EDS") on an unrelated matter when he | earned of a
possi bl e busi ness opportunity for WIllians involving a contract
bet ween EDS and the Resolution Trust Corporation. According to
Bl ow, he then recommended WIllianms to an EDS representative and
called Henry Adley to confirmthe existence of the 10% finders
fee agreenent. After Adley assured Bl ow that the agreenent was
valid and that Bl ow would be paid a fee for any contract that
WIllianms consummated with EDS, Bl ow put Adley and EDS directly in
contact. EDS had not previously heard of the Wllians firm and
had not previously net Henry Adley or TomWIlIlians. As a result
of this introduction, the Wllians firmeventually entered into a

joint venture contract with EDS, Maria Elena Torano Associ ates,



and the RTC val ued at approxi mately $75, 000, 000. Bl ow did not
receive a finder's fee or any other renuneration fromthe firm
Bl ow sued, and the district court granted summary judgnent
for Wllianms on the ground that the contract was within the
statute of frauds because it could not be perfornmed within a
year. The district court considered the Iength of the ensuing
contract between EDS and the RTC determ native, stating that
"the agreenents between EDS and the RTC typically extend beyond
one year." The judge further concluded that Bl ow had not fully
performed under the alleged contract on the ground that
"performance continues as long as the obligation to provide a
finder's fee exists." W reverse.
DI SCUSSI ON

Texas courts have consistently held that if the tine for
performance in an oral agreenent is uncertain and performance can
possi bly occur within one year, the statute of frauds is
i napplicable, even if performance within a year is inprobable.

E.g., Mller v. Riata Cadillac Co., 517 S.W2d 773, 775 (Tex.

1974). W conclude that the oral agreenent between WIIlianms and
Blow is not barred by the statute of frauds because it could
possi bly be performed within a year under Texas |law. The
district court reached a contrary concl usion by inproperly
focusing on the I ength of the ensuing contract between EDS and
WIllians, instead of focusing on the contract between WIIlians
and Blow. Under Blow s account the 1992 agreenent was in fact

performed within one year, although we could enforce performance



of the 1989 agreenent, since WIlians could have accepted
busi ness referred by Blow within the period of a year fromthe
earlier date. Once WIIlians accepted the business, Bl ow was not
under any continuing obligation to refer further business.
WIllians argues that the contract still falls within the
statute because Bl ow woul d have to be paid the finders fee over
several years in accordance with the extended | ength of the
resulting contract between EDS and WIllianms, and that there is a
potential for future contracts between EDS, the RTC and WI i ans
in which there would be an obligation to pay Blow. But a
practice of not conpensating Blow for the services he rendered
until after the year in question does not bring the contract
wthin the statute as long as full performance within a year is

possible. See Mller, 517 SSW2d at 776. At the imediate tinme

the contract between Blow and WIlIlians was nade, it could have
been perfornmed within a year, regardl ess of any subsequent
structured payout to Blow and regardl ess of any future contracts

that m ght occur between EDS and WIllians. See Goodwi n v.

Sout hTex Land Sales, 243 S.W2d 721, 725 (Tex. Cv. App. -- San

Antonio 1951, wit ref'd n.r.e) (explaining that to fall within
statute of frauds, the agreenent nust be one of which it can
"truly be said at the very nonent that it is nmade" that the
agreenent cannot be perfornmed wthin a year.)

We do not determine that a valid contract existed or that

Blowis entitled to victory on the nerits; we nerely hold that



summary judgnent based on the statute of frauds was i nproper
under this record.
REVERSED and REMANDED for further proceedi ngs consi stent

with this opinion.



