IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1929

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus

PETER OKECHUKWJ AJAEGBU, JAVI ER CONTRERAS, and
COSMOS A. EKWUNI FE a/ k/ a Steven Cosnos,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Northern District of Texas
(3:93-CR-088-R)

(January 13, 1995)
Bef ore GOLDBERG JOLLY, and WENER, C rcuit Judges.
PER CURI AM *

In this conplex conspiracy case, Peter A aegbu, Cosnops
Ekwuni fe, and Javier Contreras raise several challenges to their
convictions and sentences stemming from their involvenent in a
heroin smuggling operation. Havi ng considered the argunents
presented in the briefs and at oral argunent, we conclude that

three of their contentions nerit discussion: (1) A aegbu and

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Ekwuni fe contend that the district court admtted evidence of
unrel at ed conspiracies and prejudiced their cases in doing so; (2)
Ekwuni f e and Contreras contend that the governnent's failure tinely
to disclose certain evidence entitled themto a newtrial; and (3)
Contreras contends that the trial court erred in determ ning that
he had |ied and consequently assessi ng hi ma two-point increase for
obstruction of justice. W affirm the convictions but vacate
Contreras's sentence and remand for resentencing.
I

According to the theory of the governnent, the defendants,
Ni gerian nmen, specifically recruited young white wonen to carry
heroininto the United States on the prem se that Custons officials
would be less likely to suspect them of snuggling. In its

entirety, the indictnent charged that

on or before May 1, 1991, and continuing until on or
about February 17, 1993, in the Northern District of
Texas and el sewhere, the defendants . . . and other

persons to the grand jury known and unknown, know ngly,
intentionally, and unlawfully did conbine, conspire,
confederate and agree together and with each other to
inport in excess of one (1) kilogramof heroin. . . into
the United States from places outside thereof, in
violation of Title 21, United States Code, Sections
952(a) and 960.

Al in violation of Title 21, United States Code,
Sections 963 and 960(b)(1).

Viewed in the |ight nost favorable to upholding the jury's guilty
verdi ct, the evidence indicates that the defendants hel ped these

femal e couriers obtain passports to travel abroad and furnished



themw th noney, airplane tickets, and instructions that resulted
in the inportation of heroin into the United States.
|1

We approach the argunents in this case bearing in mnd that
the i ndictnent all eged and the jury convicted t he def endants of one
overarching conspiracy. The governnent's evidence reflects that
during the tine period specified in the indictnent, these fenale
couriers entered the United States through several different entry
points with heroin that originated fromdifferent sources and that
not all of the defendants were personally involved in each instance
of inportation. W nake these observations because certain of the
argunent s nade by the defendants are based on the prem se that each
instance of inportation of heroin into the United States
constituted a separate conspiracy, independent of the whole.

In this case, as in nost cases, the determ nation whether the
evi dence establishes a single conspiracy or nultiple conspiracies

is a question of fact. United States v. Ellender, 947 F.2d 748,

759 (5th CGr. 1991). The grand jury returned a one-count
i ndi ct ment chargi ng one overarching conspiracy, and the trial jury
determ ned that the defendants were guilty of the offense charged
in the indictnent. It bears enphasis that all of the events
constituting the basis of the conspiracy charge fall within the
scope of the indictnent, and that the defendants do not chall enge
either the instructions to the jury on whether the governnent had

proved a single conspiracy or nultiple conspiracies, or the



sufficiency of the evidence supporting the jury's deternination.?
Thus, we nust address the argunents raised in this case fromthe
unequi vocal position that this heroin snuggling schene was, in
fact, a single conspiracy.

The defendants broadly <challenge their convictions and
sentences but, as we explained at the outset, only three argunents

nerit discussion.? Taking themin order:

To prevail on a challenge to the jury's determ nation that
the governnent proved a single overarching conspiracy, the
def endants would have to show that, viewed in the |ight nobst
favorable to the governnent, the evidence and all reasonable
i nferences preclude reasonable jurors from finding a single
conspi racy beyond a reasonabl e doubt. See, e.qg., United States v.

Pui g-Infante, 19 F.3d 929, 936 (5th Cr.), cert. denied, __ US.
_, 115 S . 180 (1994). Relevant to whether a single conspiracy
was proved are: "1) whether there was a common goal, 2) the nature

of the schene, and 3) whether the participants in the various deals
over | apped.” Puig-Infante, 19 F.3d at 936.

It is clear under this test that the governnent's proof
supports the convictions for a single conspiracy. LaFave and Scott
expl ai n that

[0o] ne m ght suppose that the agreenent necessary for

conspiracy is essentially |like the agreenent or 'neeting

of the mnds' which is critical to a contract, but this

is not the case. * * * A nere tacit understanding w |

suffice. . . . It is possible for various persons to be

parties to a single agreenent (and thus one conspiracy)

even t hough they have no direct dealings with one anot her

or do not know the identity of one another, and even

t hough they are not all aware of the details of the plan

of operation or were not all in on the scheme fromthe

begi nni ng.

2 Wyne R LaFave & Austin W Scott Jr., Substantive Crim nal Law
8 6.4(d) (footnotes omtted). The crucial question in determ ning
whet her the defendants are parties to a single conspiracy is
"whet her they are aware of each other's participation in a general
way and have a community of interest.” 1d. 8§ 6.5.

2The defendants al so contend that the district court erred in
certain evidentiary rulings, in refusing to sever Contreras's
trial, in sentencing them and failing to prevent racism from



A

First, A aegbu and Ekwunife argue that the district court
erred when it adm tted evidence concerning conspiracies assertedly
unrelated to the one general conspiracy that the governnent
charged. Specifically, they argue that certain evidence was not
rel evant because it related to separate conspiracies that were not
charged in the indictnent or, alternatively, that if the evidence
was tangentially relevant, it was confusing to the point of
prejudice. W reviewevidentiary challenges with deference to the
trial court, and we wll disturb its rulings only if we find the

trial court abused its discretion. See, e.q., United States v.

Sparks, 2 F.3d 574, 582 (5th Cr. 1993), cert. denied, @ US. :

114 S.Ct. 899 (1994).

We find no such abuse of discretion. Each item of evidence
chal | enged has a direct bearing on the inportati on of heroin during
the tine period stated in the indictnent. Cearly, therefore, the
evi dence was rel evant, and al though the case is factually conpl ex,
the evidence was not so confusing as to prejudice to their cases.
The district court did not abuse its discretioninits evidentiary

rulings.

af fecting the proceedi ngs via statenents by the prosecutor and the
jury venire. |In addition, Contreras contends that the evidence was
insufficient to support his conviction. Havi ng studied the
argunents on each of these contentions, we conclude that all of
themare plainly neritless and do not require further discussion.



B
Second, Ekwunife and Contreras assert that the failure by the
governnent to tinely disclose certain evidence entitles themto a

new trial. Under Brady v. Miryland, 373 U S. 83, 83 S.C. 1194

(1963), the governnent has a duty to disclose excul patory evi dence
to the defendants. | f such undisclosed evidence is materially
favorable--if, in other words, the result of the proceedi ng m ght
have been different if the governnent had nade the evidence
avai | abl e for the defendant's use--the failure to have disclosed it
requires a newtrial or resentencing. Ellender, 947 F.2d at 756.
It is well settled that our Brady inquiry proceeds by considering
the nature and probabl e effect of the withheld evidence in relation

to other independent evidence of qguilt. See, e.q., Wlson v.

Witley, 28 F.3d 433, 439 (5th GCr. 1994), cert. denied, 1994 W

663741 (Jan. 9, 1995) (No. 94-6764).

Ekwuni f e argues that certain investigationreports conpil ed by
the Drug Enforcenent Adm nistration and the Custons Service could
have been used to inpeach a witness for the governnent.?3 We
di sagr ee. The reports contain nothing inconsistent with the
testinony of the governnent witness. They sinply refer to other
meetings that were not relevant to the events involving these

def endant s. Even if the defendants had been able to use the

The reports were nade available to Ekwunife after trial
According to the letter acconpanying the reports, the governnent
found them while preparing for trial in a related case, and nade
them avai |l abl e "for whatever use you deem appropriate.”



reports to i npeach the witness, there is no reasonabl e probability
that the trial would have led to a different result. The record
contains overwhel mng evidence independent of that particular
W t ness that supports Ekwunife's conviction. Accordingly, we hold
that the governnent's failure to disclose the investigation r reports
did not constitute a Brady violation.

Contreras al so rai ses a Brady cl ai mbased on the governnent's
failure to disclose areport of a prior inconsistent statenent nade
by another governnent w tness. Contreras asserts that the
testinony of that witness "was the only damagi ng evi dence agai nst"
him and reasons that if he could have i npeached her, the result of
the trial m ght have been different. He argues that the governnent
failed to disclose a report of a prior statenent by the wtness
that was inconsistent with her testinony at trial, and that he
coul d have used the inconsistency to inpeach her credibility on
cross exam nation.*?

Contreras's argunent that the testinony of this w tness was
the only damagi ng evi dence against himrests on the proposition,
whi ch we have rejected, that each separate instance of inportation
constituted a separate conspiracy. Assum ng that the wthheld
evi dence coul d have been used to i npeach the wtness, it does not

follow that, within a reasonable probability, the outcone would

“The witness testified at trial that she had been paid for a
certain trip by A aegbu, but she had stated before trial that she
had been paid by "a man naned Young."



have been different. Contreras's contentions notw thstanding,
testinony from other wtnesses also inplicated him in the
conspiracy charged in the indictnent. Accordingly, we reject his
ar gunent .
C

Finally, Contreras challenges the trial court's determ nation
t hat he had obstructed justice and therefore warranted a two-poi nt
increase in his total offense level pursuant to U S. S.G § 3Cl.1
We uphold a trial court's sentence unless it is clearly erroneous,
whi ch we find when we are left with "a firmand definite conviction
that a m stake has been commtted,"” even though the record may
contain sone evidence to support the district court's

determnation. United States v. Bernea, 30 F.3d 1539, 1575 (5th

Cir. 1994). In undertaking that review, we consider the record in
alight that is nost favorable to the defendant. U S.S.G § 3Cl.1
Application Note 1

The sentenci ng gui delines mandate a two-point increase in the
offense level of a defendant, anong other instances, for
defendant's "commtting, suborning, or attenpting to suborn
perjury." U S S. G § 3Cl.1 Application Note 3(b). Upon objection
to the increase, the district court "nust review the evidence and
make i ndependent findings necessary to establish a wllful
i npedi ment or obstruction of justice, or an attenpt to do the

sane." United States v. Laury, 985 F.2d 1293, 1308 (5th Cr. 1993)

(internal quotation marks omtted). W have held such findings by



the district court to be sufficient so long as they "enconpass]]
all of the factual predicates for a finding of perjury.” Id.
Those predi cates i nclude, at the | east, findings that the defendant
(1) was untruthful at trial (2) with respect to material matters in
the case, (3) that the untruthfulness was "designed to
substantially affect the outcone of the case,”" and (4) that, by
virtue of the wuntruthfulness, an increase in the defendant's
of fense |l evel is mandated. Laury, 985 F.2d at 1308 and n. 19 (5th
CGr. 1993).

At the sentencing hearing, the governnent based its request
for the increase on

M. Contreras's testinony that [two wonen] wanted a

passport for an identification, | believe his testinony
was, to get into a bar. And that these girls were
| ooking to date Nigerian nen. And that he borrowed

$2,000 from[another courier], but it had nothing to do
Wi th his involvenent in recruiting her to go or any drug
rel ati on what soever.
In granting the governnent's request, the trial court stated:
As to M. Contreras, the story which he gave about the
$2,000 was a very clear lie. Fromthe evidence that was
established, he did introduce a nunber of people to,
gquote, Nigerian nen, that went over a period of years,
and he was sinply not credible.
We cannot determne fromthe record with any certai nty whether the
trial court determned that Contreras testified truthfully or
untruthfully that the wonen wanted passports for identification
pur poses, instead of travel purposes. The court clearly determ ned
that Contreras lied when he testified that noney he received from

one of the couriers was only a |oan to be repaid, and not paynent



for his role in a drug transaction, and that he further |ied when
he testified concerning his introducing the couriers to Nigerian
men. The trial court nmade no findings, however, as to whether the
asserted lies pertained to material matters in the case or were
"designed to substantially affect the outcone of the case."
Lacki ng those findings, and bearing in mnd our twin obligations
simul taneously to view the evidence in the Iight nost favorable to
t he defendant, but to defer to the district court's determ nations,
we find ourselves unable to review neaningfully whether the
district court clearly erred when it increased Contreras's of fense
|l evel for obstructing justice. Accordingly, and wth sone
reluctance to send this case back for further proceedings, we
vacate his sentence and remand to the district court to reconsider
its conclusion that Contreras obstructed justice and to articul ate
more fully the basis for its findings.
1]

The convictions of the three defendants are AFFI RVED. Because
the record does not permt a neaningful review of the district
court's determnation that Contreras obstructed justice, we VACATE
his sentence and REMAND for further proceedings consistent with
t hi s opi nion.

AFFI RVED i n part; VACATED and REMANDED in part.
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