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PER CURI AM !
Alvin Leonard Creswell appeals from the district court's
affirmng the bankruptcy court's ruling that his debt to the
appellees is non-dischargeable pursuant to 11 U S.C 8

523(a)(2) (A). W AFFI RM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

In 1984, 56 individuals, including the appellees, who had
invested in oil and gas ventures created and sold by Creswell
filed suit against himand others in the United States District
Court for the Northern District of Texas. An agreed judgnent in
favor of the investors for $1.1 mllion, was entered against the
defendants, including Creswell, on COctober 31, 1989. In March
1990, Creswell filed a petition under Chapter 7 of the Bankruptcy
Code, and listed the debt represented by the agreed judgnent on his
schedul es.

The investors filed a conplaint objecting to the di scharge of
the debt, alleging that Creswell obtained their noney by false
pretenses or representations, or actual fraud. The clains of al
but seven of the investors were dismssed after they failed to
appear at a show cause hearing in May 1991. The clains of two nore
were dismssed because they failed to appear at trial
Accordingly, the clainms of only five investors are at issue in this
appeal : El zetta Beck, Faron McKinley, H E. Autrey, Cyde Wite,
and Ray Sanour. After a two-day trial, the bankruptcy court held
that the debts owed to each of the appell ees are non-di schargeabl e,
pursuant to 11 U.S.C. 8 523(a)(2)(A). The district court affirned
the judgnent of the bankruptcy court.

1.

"A di scharge in bankruptcy "does not discharge an individual

debtor from any debt ... for nobney, property, services, or an

extension, renewal, or refinancing of credit, to the extent



obtained by ... false pretenses, a fal se representation, or actual

fraud.. .. Luce v. First Equi pnent Leasing Corp. (Matter of Luce),
960 F.2d 1277, 1281 (5th Gr. 1992) (quoting 11 US.C. 8§
523(a)(2) (A (Supp. 1991)). "Determnations as to the
di schargeability of debts under section 523 are revi ewed under the
clearly erroneous standard". 1d. at 1280 (brackets and quotation
marks omtted) (citing Cheripka v. Republic Ins. Co. (In re
Cheri pka), No. 91-3249, 1991 W 276289, at *10 (3d Cr. Dec. 31,
1991)). "Thus we wll affirm the bankruptcy court's findings
unless "on the entire evidence, [this court is] left with the
definite and firmconviction that a m stake has been commtted" "
Sutton v. Bank One, Texas, Nat'|l Ass'n (Matter of Sutton), 904 F.2d
327, 329 (5th Cr. 1990) (quoting United States v. United States
Gypsum Co., 333 U.S. 364, 395 (1948)).

"Section 523(a)(2)(A) contenplates frauds involving "nora
turpitude or intentional wong; fraud inplied in |law which my
exist wthout inputation of bad faith or imorality, is
insufficient'". Allison v. Roberts (Matter of Allison), 960 F.2d
481, 483 (5th Cr. 1992) (quoting 3 Collier on Bankruptcy ¥
523.08[4] (15th ed. 1989) (footnote omtted)).

[A] cause of action for fraud wll exist under 11

US C 8 523(a)(2)(A) when a debtor makes prom ses
of future action which, at the tine they were nade,

he had no intention of fulfilling. In order to
succeed on this legal theory, the objecting party
must prove that: (1) the debtor made

representations; (2) at the tine they were nade the
debtor knew they were false; (3) the debtor nade
the representations with the intention and purpose
to deceive the creditor; (4) that the creditor
relied on such representations; and (5) that the



creditor sustained | osses as a proximate result of
t he representations.

Bank of Louisiana v. Bercier (Matter of Bercier), 934 F. 2d 689, 692
(5th Cr. 1991) (quoting In re Roeder, 61 B.R 179, 181 (Bankr.
WD. Ky. 1986)) (enphasis in original). A creditor nust establish
the nondischargeability of a debt by a preponderance of the
evi dence. Matter of Luce, 960 F.2d at 1281 (citing G ogan V.
Garner, 498 U S. 279, 111 S. C. 654, 661 (1991)).

The bankruptcy court found that Creswell and his agents nade
representations to each of the appellees? that were false and
m sl eadi ng when made; that they were nmade recklessly; that they
were relied upon by the appell ees; and that the appellees suffered
damages as a proximate result of such reliance. It found further
that the appellees were unsophisticated investors, and that the
assurances by Creswell and his agents that the appell ees would be
investing in a "Christian" enterprise caused them to be nore
"trusting" and nore susceptible to believing the false
representations.?

As is evident from the followng brief summary of the
appel | ees' testinony, the bankruptcy court's findings were not
clearly erroneous. Autrey, a retired marine engineer and cattle

farmer from Al abana, who invested $23,838.46, testified that

2 Appel | ee El zetta Beck did not appear or testify at trial, but
t he bankruptcy court found that Ms. Autrey was Beck's agent and
that the false representations had been nmade to her in that
capacity. Ms. Autrey's testinony supports these findings.

3 Creswell is a mnister. The appellees |earned about the
i nvestnments at church, and were told by Creswel|l's agents that only
Christians would be allowed to invest in the oil wells.
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Creswell's agent, Vidari, told him that Creswell was a retired
mnister who had drilled 28 wells, and that the venture was so
successful that it would be open to investnent only through
churches. Vidari told Autrey that "it was a sure thing", and that
t he reason for success was the fact that Creswel| tithed 20%of the
i ncone from the operations. Autrey testified that he relied on
Vidari's representations in deciding to nake investnents. He
stated that he believed the representati ons were trustworthy, and
did not fear fraud, because it was a Christian organization.

Autrey's wife, Gdoria, testified that she inquired about
maki ng i nvestnents for Beck, an elderly friend who attended her
church. Ms. Autrey testified that Ms. Beck wouldn't have
borrowed $4,250 to invest in the oil wells but for the assurance
that only Christians could invest; she believed that the
representati ons about the success of the wells were trustworthy
because she expects Christians to be honest.

McKinley, a comunity college instructor in Al abama, who
invested a total of $17,152.62, testified that he |earned about
Creswell at church through the Autreys, and called Vidari. He
testified that Vidari stated that approximately 20 wells had been
drilled, that all of them were producing, and that there was
virtually no way that he could |l ose. MKinley stated that he would
not have invested in the oil wells but for the representations that

the organi zation was a Christian one.

4 Ms. Autrey is a mnister.
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Sanour, a retired appliance sal esman from Texas, who i nvested
$31, 950, testified that Vidari told himthat Creswel| had conpl et ed
over 20 successful oil wells, and that he could nake at |east
$3,000 a month if he invested. Samour testified that Vidari did
not nention any failures. Vidari also represented that investnent
opportunities were only available for Christians.

Wiite, an electrical contractor and part-tine farnmer from
Texas, who invested $23,300, simlarly testified that Creswell's
agents represented that investnents were available only to
Christians; that all of the wells were producing; and that there
were no "dry hol es".

The evidence nore than supports the bankruptcy court's
findings that the appellees were unsophisticated investors who
relied to their detrinent on the false and m sleading
representations made by Creswell and his agents.® Accordingly, it
did not clearly err in finding that the debts owed by Creswell to

t he appel | ees are nondi schargeabl e pursuant to 8 523(a)(2)(A).

5 W reject Creswell's contention that the appellees failed to
prove that they were danmaged as the result of their reliance on the
fal se representations, as well as his related contention regarding
the bankruptcy court's adjustnents for the small returns on the
appel l ees' investnents. As stated, Creswell had earlier consented
to the entry of an agreed judgnment for $1.1 million in favor of the
appel |l ees and 51 other investors. Each of the appellees testified
as to the anount of their investnents with hi mand the | ack of any
substantial return on them Creswell did not introduce any
evidence to contradict the appellees' proof. The findings as to
the amounts of the nondi schargeable debts owed to each of the
appel l ees are not clearly erroneous.
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For the foregoing reasons, the judgnent is

AFF| RMED.



