IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1879
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOHN SENNETT WHI TE,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:90-CR-82-G 02
 (May 18, 1994)

Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

John Sennett Wite contends that "the trial court commtted
reversible error when it based its refusal to consider the
application of U S.S.G § 3B1.2 on the fact that the defendant
was convicted of an offense conmtted by only two participants.”
The Governnent responds that Wiite has waived his right to raise
this issue because it was not raised in his first appeal.

The CGovernnent's waiver argunent has nerit. In his first

appeal, Wiite challenged his conviction only. Because Wite

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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coul d have raised this sentencing challenge in his first appeal,
but failed to do so, he has abandoned this claim and this Court

w Il not consider it on appeal. See Brooks v. United States, 757

F.2d 734, 739 (5th Gr. 1985) ("[A] second appeal generally
brings up for revision nothing but proceedi ngs subsequent to the

mandate following the prior appeal”) (citing United States v.

Canpu, 184 U.S. 572, 574, 22 S.C. 505, 46 L.Ed.2d 694 (1902));
cf. United States v. Fitzhugh, 984 F.2d 143, 145 n.3 (5th Gr.)

(noting that defendant's failure to raise issue in first appea
called into question his ability to raise sane issue in
subsequent appeal, but pretermtting "this prelimnary question”

because claimwas neritless), cert. denied, 114 S.C. 259 (1993);

United States v. Martirosian, 967 F.2d 1036, 1038 n.2 (5th Cr

1992) (addressing the nerits of the defendant's claim raised for
the first time in a post-remand suppl enental brief, where the
Governnent fully responded and did not assert waiver or

prejudice), overruled on other grounds, United States v. Johnson,

1 F.3d 296 (5th Gr. 1993) (en banc); United States v. WIlians,

679 F.2d 504, 507 (5th Gr. 1982), cert. denied, 459 U S 111

(1983) (defendant allowed "two bites at the appellate apple” only
because he was appellee in first appeal and thus, could not have
rai sed the argunents he urged in second direct appeal).

AFFI RVED.



