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PER CURI AM !

Thomas Robl edo- G'i mal do chal | enges his sentence on grounds
that the district court erred by refusing to allow himto attack
collaterally a prior state conviction which was used in
determning his crimnal history category. W affirm

| .
On February 24, 1993, Robl edo was deported to Mexico. Robledo

had illegally entered the United States in 1972. During his tine

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



in this country, Robledo was twi ce convicted in Texas district
court, once for felony burglary of a vehicle and once for felony
burglary of a habitation. Approxi mately one nonth after being
deported, Robledo illegally re-entered the United States. He was
arrested by immgration agents four days |ater.

Pursuant to a plea agreenent, Robledo pled guilty toillegally
re-entering the United States. The presentence report (PSR
determ ned Robledo's offense level to be 21 and his crimnal
hi story category to be VI. These calculations were influenced by
Robl edo' s prior state court felony conviction for burglary of a
habi t ati on.

In a sentencing nenorandum Robledo argued that his state
court conviction for burglary of a habitation was invalid because
he had pled guilty to that offense, despite his innocence, under
pressure from his attorney. At the first sentencing hearing,
Robl edo requested the district court to exercise its discretion
and allow him to attack collaterally the prior state court
conviction. The district court recessed the hearing to allow the
parties to brief the issue.

At the second sentencing hearing, the district court declined
to entertain Robledo's collateral attack of his burglary
convi ction. The court noted that Robledo had the alternative
remedy of challenging the conviction in state court and that "I
don't think . . . it is proper to attack it in the context of a
sentenci ng hearing." The court then sentenced Robledo to 60

mont hs of inprisonnment and two years of supervised rel ease.



.

Robl edo argues that the district court erred by refusing to
allow him to challenge the prior state court conviction. The
instructions for conputing a defendant's crim nal history are found
in US S G 8§ 4A1.2. The comentary to 8§ 4A1.2 provides in part
t hat :

Sentences resulting fromconvictions that have

been reversed or vacated because of errors of

|l aw, or because of subsequently-discovered

evi dence exonerating the defendant, are not to

be count ed. Al so, sentences resulting from

convictions that a defendant shows to have

been previously ruled constitutionally invalid

are not to be count ed.
8 4A1.2. comrent. (n.6). The background note to § 4Al1.2 provides
that "[t] he Conm ssion | eaves for court determ nation the issue of
whet her a defendant may collaterally attack at sentencing a prior
conviction."

In U.S. v. Canales, 960 F.2d 1311, 1315 (5th G r. 1992), this
court held that the guidelines authorized a district court, inits
di scretion, to hear constitutional challenges to prior convictions
whi ch had not previously been ruled invalid. In exercising its
di scretion, we instructed district courts to consider: (1) the
scope of the inquiry that woul d be needed to determne the validity
of the conviction, including whether the issue is contested and
whet her the invalidity is apparent fromthe record; (2) comty; and
(3) whether the defendant has a renedy other than the sentencing
proceedi ng through which to attack the prior conviction. Id. at
1316. In Canales, we laid dowm the general rule that a district

court "should ordinarily entertain a challenge to a prior

3



conviction in a sentencing hearing if it does not appear that the
def endant has an alternative renmedy through which to challenge the
conviction." Id. at 1317.

Robl edo argues that, under Canales, the district court abused
its discretion in refusing to allow himto attack the burglary
conviction. He argues that the scope of the inquiry required to
determne the validity of his conviction is not great, especially
considering the effect of the conviction on his sentence. He
argues that the adequacy of the plea colloquy could be assessed by
a review of the transcript of his plea and the issue of coercion
could be resolved with brief testinony. He al so argues that the
district court erred in determning that he had an alternative
remedy because he had no right to a direct appeal of the burglary
convi ction.

Robl edo's argunent is wthout nerit. The issue whet her
Robl edo' s plea was coerced is not apparent from the record and
woul d require an inquiry of a fairly extensive magni tude. Further,
in Canales, this Court stated that a "key consideration” in
determning whether to allow a challenge to a state court
conviction "often may be whet her the defendant has a renedy ot her
than the sentencing proceeding through which to attack the prior
conviction." Id. at 1316. Canales did not limt this inquiry to
whet her the defendant could directly appeal the conviction; the
court specifically noted the possibilities of state habeas corpus
petitions, 8 2255 proceedi ngs, or coramnobis proceedings. 1d. At

t he sentenci ng hearing, the governnent inforned the district court



that Robl edo was on parole for the burglary offense until 1997
therefore, he had the option of seeking state habeas relief in
state court.?

In sum the district court did not abuse its discretion in
declining to entertain Robledo's challenge to his prior conviction
at sentenci ng.

AFFI RVED.

2 Robl edo al so requests en banc reconsi derati on of

Canal es. En banc hearing of appeals is not favored. Fed. R

App. P. 35(a). Also, Robledo has not conplied with the
procedural requirenments for en banc consideration as set forth in
Local Rule 35.2.



