IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1867

Summary Cal endar

W LLI AM STEVE MCGREW
Pl ai ntiff-Appellant,

ver sus

W CHI TA FALLS POLI CE
DEPARTMENT, ET AL.,,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(7:93-CV-039-K)

(March 18, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

WIllians Stephen McGewfiled a 42 U S.C. 8§ 1983 suit agai nst
the Wchita Falls Police Departnent and two police officers
all eging that he was falsely arrested for robbery w thout probable
cause. MGew also alleged that the officers searched his
aut onobi l e wi t hout a warrant, subjected hi mto excessive force, and

filed false reports followng his arrest. MGew alleged that he

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



had witten the Chief of the Police Departnment about the officer's
abusi ve behavi or and further alleged that this was the second tine

that he had been subjected to abuse by officers.

The defendant police departnent filed a notion to dism ss the
conplaint as frivolous under 28 U . S.C. § 1915(d), arguing that the
conplaint did not allege that the departnent had an established
policy which violated MGew s rights. The defendant police
officers also filed notions to dismss under 8§ 1915(d) argui ng t hat
MG ew s al l egations were insufficient to overcone their defense of
qualified imunity. The defendants subsequently filed a notion for
summary judgnent and/or to dism ss based on the sanme argunents.
MGew did not file an opposition to the notions although he
unsuccessfully attenpted to file two anended conplaints.

The district court granted the notions of the defendants to
dismss the conplaint pursuant to 28 U S C 8§ 1915(d). The
district court determned that McGew s conplaint challenged the
validity of his confinenent and that a 8§ 1983 conpl ai nt was not the
proper vehicle to bring such a claim

The district court further determ ned that the conplaint was
frivol ous because McGew failed to allege facts to negate the
officers' qualified imunity in connection with the arrest and did
not allege "an official city policy."

MG ew argues that the officers concealed evidence and
distorted the truth to obtain a basis for charging him wth

aggravat ed robbery of a convenience store. MG ew argues that the



arresting officer stated that he had probable cause to arrest
MG ew based on MG ew s car license plate nunber which had been
reported by the clerk witnessing the robbery. MG ew argues that
the report submtted by the convenience store reflected that the
clerk did not obtain the vehicle's license nunber during the
r obbery. MG ew also argued that there was no incrimnating
evidence in plain viewin his car as the officers stated in their
reports. MG ew argues that he has been "unjustly incarcerated" as
a result of the actions of the arresting officers.

The wit of habeas corpus is the appropriate federal renedy
for a state prisoner challenging the fact of confinenent. Serio v.

Menbers of La. State Bd. of Pardons, 821 F.2d 1112, 1114-17 (5th

Cr. 1987). A 8 1983 action is the appropriate renedy for

recovering damages for mistreatnent. Richardson v. Flem ng, 651

F.2d 366, 372 (5th Cr. 1981). To determ ne which renedy a
pri soner shoul d pursue, the Court | ooks beyond the relief sought to
determ ne whether the claim if proved, would factually underm ne
or conflict with the state court conviction. Id. at 373. |[If the
basis of the claimgoes to the constitutionality of the conviction,
a petition for habeas corpus relief is the exclusive initial
federal renedy. 1d. |If a conplaint contains both habeas clains
and clainms that can properly be pursued initially under 8 1983, the
district court should separate the clains and decide the § 1983
clains if they can be separated. Serio, 821 F.2d at 1119.

Prior to addressing the exhaustion issue, the district court

must determ ne whether McGrew s allegations reflect that he may be



entitled to habeas relief in the state courts. See Colvin v.

Estelle, 506 F.2d 747, 748 (5th Gr. 1975) (if a petition fails to
state a violation of a federal constitutional right, there is no
i ssue presented for exhaustion in the state courts). It is unclear
fromMGew s conplaint whether he is presently incarcerated as a
result of the defendants' conduct. To be entitled to pursue habeas
corpus relief, MGew nust be "in custody”" as a result of the

conviction under attack at the tinme that the petition is filed.

Parker v. Fort Wrth Police Dept., 980 F.2d 1023, 1025 (5th Gr.
1993).

If MGew is "in custody," the district court should then
ascertain whether McGrew s conviction was the result of the entry
of a guilty plea. If McGrew entered into a valid unconditional
guilty plea, all non-jurisdictional defects, including Fourth

Amendnent chal | enges, are waived. See Tollet v. Henderson, 411

U S 258, 266-67, 93 S.C. 1602, 36 L.Ed.2d 235 (1973); Wse V.
State, 857 S.W2d 813, 814 (Tex. C. App. 1993). MG ew may not
have habeas renedi es available to him

If McGew did not enter a guilty plea, or did not enter a
guilty plea conditioned on his ability to raise the issues in
question, the district court nust then determ ne whether MG ew s
allegations involve clains which could entitle him to habeas
relief.

MG ew argues that the officers falsely arrested himw thout
pr obabl e cause. Mcgrew al so argues that the officers lied in

reporting that they found thirteen stolen packs of cigarettes in



"plain view' in his autonobile and contends that the officers
pl anted the evi dence.

MG ew s argunents that his conviction was based on evi dence
seized as a result of an illegal arrest and search raises Fourth

Amendnent cl ai ns. See Duckett v. City of Cedar Park, Tex.. 950

F.2d 272, 278 (5th Gr. 1992) (an unlawful arrest nade w thout

probabl e cause violates the Fourth Anendnent); see also Terry v.

Ghio, 392 U.S. 1, 20-21, 88 S.Ct. 1868, 20 L. Ed.2d 889 (1968) (the
Fourth Amendnent requires a reasonable justification for a search
and seizure). Wth respect to these clains, the district court may
need to determne whether the State provided MGew wth the
opportunity for full and fair litigation of his Fourth Amendnent
clains. |If McGew has been afforded such opportunity, he is not
entitled to federal habeas relief with respect to his Fourth

Amendnent clains. See Stone v. Powell, 428 U. S. 465, 494, 96 S. Ct.

3037, 49 L.Ed.2d 1067 (1976).
McG ew al so appears to be arguing that the arresting officers
perjured thenselves at his parole revocation hearing. Thi s

all egation nmay not inplicate the Fourth Anendnent, but may invol ve

a deni al due process. See Black v. Collins, 962 F.2d 394, 407 (5th
Cr.), cert. denied, 112 S. C. 2983 (1982) (the know ng use of

perjured testinony by the prosecution to obtain a conviction may
constitute constitutional error). The district court should permt
MG ewto further factually develop this allegation to determne if
MGewis alleging that his present incarceration resulted in part

fromthe prosecutor's know ng reliance on false testinony. |f the



district court determnes that such allegations raise a habeas-
cogni zable issue, the district court should direct MGew to

exhaust hi s habeas renedi es. Jackson v. Johnson, 950 F.2d 263, 266

(5th Gr. 1992). The district court should also dismss MGew s
habeas-related 8§ 1983 cl ains w thout prejudice, reserving McGew s

right to pursue the clains after exhaustion. See Rodriguez v.

Hol nes, 963 F.2d 799, 804-05 (5th Cr. 1992). The statute of
limtations is tolled during the pendency of habeas proceedings.
1 d.

MG ew argues that the officers used excessive force after
st oppi ng hi m whi ch caused hi m agoni zi ng back pain.

Because the resolution of McGrew s excessive-force claimw ||
have no effect on the determnation of the validity of McGew s
conviction, he is not required to exhaust his state habeas renedi es

prior to pursuing this claim Delaney v. G arrusso, 633 F. 2d 1126,

1128-29 (5th GCr. 1981).
Adistrict court may dism ss an in fornma pauperis conpl aint as

frivolous if it |lacks an arguable basis inlawor in fact. Denton

v. Hernandez, U. S. , 112 S.Ct. 1728, 1733, 118 L.ed.2d 340
(1992). The dism ssal is reviewed for an abuse of discretion. |d.
at 1734.

The defendant officers asserted the defense of qualified
immunity in response to MG ew s conplaint. The district court
determned that McGew failed to allege facts "which negate the

officer's good faith or qualified imunity in arresting McGew. "



In considering a defendant's claimof qualified imunity, the
Court nmust initially determ ne whether the plaintiff has alleged a
violation of a clearly established constitutional right. King v.
Chide, 974 F. 2d 653, 656 (5th Gr. 1992). "[I]f a | aw enforcenent
of fi cer uses excessive force in the course of making an arrest, the
Fourth Amendnent guarantee against unreasonable seizure is
inplicated.” Id. at 656-57. If the plaintiff has alleged a
constitutional violation, the Court nust then determ ne the
reasonabl eness of the officer's conduct. Id. at 657. The
obj ecti ve reasonabl eness of the officer's conduct nust be neasured
wth reference to the clearly established aw at the tine of the
i ncident in question. 1d.

In Johnson v. Morel, 876 F.2d 477, 480 (5th Cr. 1989) (en

banc), this Court stated that a plaintiff alleging excessive force
under the Fourth Amendnent nust prove: (1) a significant injury;
(2) whichresulted fromthe use of force that was clearly excessive
to the need; and (3) excessiveness that was objectively
unr easonabl e.

The Suprene Court in Hudson v. MM 1Iian, u. S. , 112 S. ¢

995, 998-99, 117 L.Ed.2d 156 (1992) overruled the "significant
injury" requirenent in an Ei ghth Anendnent excessi ve-force context.
King, 974 F.2d at 657 n.2. To prove an excessive-force claimin an
Ei ght h Amendnent context, a plaintiff nust showthat the force was
applied not "in a good-faith effort to maintain or restore

discipline," or to protect agai nst a "reasonably perceived" threat,

but rather that the force conplained of was admnistered



"maliciously and sadistically for the very purpose of causing
harm " Hudson, 112 S. C. at 998-99 (internal quotations and
citations omtted). MGew alleged that he was subjected to the
use of excessive force by the officers during his arrest in January
1993, which was after Hudson was deci ded. However, whether Hudson
overruled the significant-injury requirenent for clainms of
excessive force during an arrest remains an open question. See

Bender v. Brumey, 1 F.3d 271, 278 n.7 (5th Gr. 1993).

In Valencia v. Waqgqgins, 981 F.2d 1440, 1446-47 (5th Cr.),
cert. denied, 113 S. C. 2998 (1993), the Court applied the Hudson

test in determning whether pretrial detainees were subjected to
the use of excessive force by prison guards. Therefore, it is
arguabl e that a reasonable officer confronting the situation in
question would have known that Hudson or a less restrictive
standard than the standard stated in Johnson was applicable to

arrestees who have been allegedly subjected to excessive force.

MG ews allegations that the officers slammed him on the
ground wi t hout cause may constitute a nonfrivol ous excessive-force
claim despite the defendants' assertion of qualified imunity.
Regardl ess of which standard governs the reasonabl eness of the
officers' conduct, these allegations require further factual
devel opment before a proper 8§ 1915(d) determ nation can be nmade.

See Eason v. Thal er, F.3d _ , (5th Gr. Feb. 10, 1994, No. 93-

1675), 1994 W 19109 at * 1-2. If the plaintiff "mght have

presented a nonfrivolous section 1983 clainf through a Spears



hearing or through a questionnaire, then a dism ssal as frivol ous

is premature. Eason, at *1; see Spears v. M Cotter, 766 F.2d 179,

180-82 (5th Cr. 1985). MGew was not given the opportunity to
develop his claimregarding its crucial factual conponents. The
district court's dismssal of the excessive-force claim as
frivolous at this stage of +the proceeding was an abuse of
di scretion. The case should be remanded for further consideration
of the claim

MG ew seeks damages fromthe Wchita Police Departnent in the
concl udi ng paragraph of his brief. However, MG ew does not
address his claimagainst the departnent in his brief.

| ssues which are not briefed are deened abandoned. Bri nkmann

v. Dallas County Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cr

1987) . Therefore, MG ew s claim against the departnent is not
subj ect to review on appeal .

MG ew has filed a notion for appointnent of counsel on
appeal . Counsel may be appointed in civil rights cases presenting

"exceptional circunstances.” U ner v. Chancellor, 691 F.2d 209,

212 (5th Gr. 1982). Factors to be considered, anong others, are
the conplexity of the issues and the plaintiff's ability to
represent hinself adequately. [|d. at 213.

The case does not involve conplex issues, and MG ew has
denonstrated his ability to provide hinself wth adequate
representation. MG ew s notion for appointnment of counsel on
appeal shoul d be deni ed.

AFFI RVED | N PART, VACATED I N PART, and REMANDED
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