IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1861

Summary Cal endar

PATRI CK LEMAI RE,
Pl ai ntiff-Appellant,

ver sus

MACK M VINES, ET AL.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91-Cv-1382-P)

(May 3, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

| .

Patrick Lemaire, a forner Dallas police officer, brought a
civil rights lawsuit against the Gty of Dallas, Mack Vines, a
former Dallas police chief, Marlin Price, a Dall as assi stant police
chief, and Don Whitten, a Dallas police captain. Lemaire sued

after being fired for shooting a suspected crimnal in the |line of

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



duty. He alleged that the defendants investigated and term nated
hi mon the basis of his race, denied himthe equal protection of
the law, and deprived himof his property rights in his enpl oynent
W t hout due process of |aw The district court granted summary
judgnent. Lenmaire appealed. W affirm
1.

A police officer sued in his individual capacity may clai mthe
defense of qualified inmmunity if he can establish that his conduct
was |lawful in light of clearly established | aw and the information

he possessed. Anderson v. Creighton, 483 U S. 635, 638 (1987).

Under this standard, Lenmaire had to show that a reasonable officer
in the defendants' circunstances could have concluded that by
taking the actions in this case, he would have deprived Lenaire of
a federally protected right. Id. Lemaire has failed to do so
because he has not established a genuine issue with respect to the
violation of any constitutional right.
L1l
The defense of qualified public imunity is available to

public safety officials in the conspiracy context. Pfannstiel V.

Gty of Marion, 918 F.2d 1178, 1187 (5th Gr. 1990). Wether the
def endants' actions fornmed part of a conspiracy is an issue only if
their actions were not objectively reasonable. 1d. The defendants
acted reasonably as supervising officers wthin the police

depart nent.



Lemaire argues that the court failed to consider the equa
protection issue in granting summary judgnent, but the court
exam ned whet her the i nvestigation and term nati on process suffered
from any equal protection infirmty and properly found no such
problem Lemaire has not produced any evidence that he suffered
under any prejudicial treatnent.

V.

A simlar outcone is appropriate on Lemaire's procedural due
process claim Lenaire recei ved adequate process both prior to and
after termnation. As a result of the post termnation grievance
process, Lemmire was even reinstated and received full back pay.
Lemaire also alleges that the preterm nation process deprived him
of substantive due process rights, but again, he has proffered no
evidence as to how the pretermnation process violated his
substantive rights.

VI,

The court granted summary judgnent in favor of Vines although
he did not request it. A court may grant summary judgnent in favor
of a party that did not request it so long as the adverse party has
the chance to submt evidence creating a genuine issue of materi al

fact. NL Indus., Inc. v. GHR Energy Corp., 940 F.2d 957, 965 (5th

Cr. 1991), cert. denied, 112 S . C. 873 (1992). The ot her

defendants had filed a notion for summary judgnent and Lenaire had
recei ved the opportunity to put rebuttal evidence in the record.
Al t hough courts should be reluctant to grant notions for summary

j udgnent sua sponte, a plaintiff cannot claimlack of notice where,



as here, he nmakes the sane clains against all defendants, certain
def endants nove for summary judgnent, he has an opportunity to
defend against the notion, and the court grants the notion with
respect to all defendants.

AFF| RMED.



