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Pl ai ntiff-Appellee,
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Bef ore GOLDBERG KING and WENER, G rcuit Judges.
PER CURI AM *

Def endant s- Appel l ants Artiste Buford difton and Richard G ey
Kirby were convicted by a jury of conspiracy and noney | aunderi ng
inviolation of 18 U.S. C. 88 2, 371, 1956(a)(1)(B)(i) (1988). They

appeal their convictions, contending that (1) there was

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



i nsufficient evidence to support a jury finding that the negotiable
instruments involved were "proceeds of specified unlawful
activity," (2) the negotiable instrunments involved were not
"proceeds" for purposes of the noney |aundering statute, (3) the
trial court erred in allowing a governnent informant to testify as
an expert, and (4) the trial court also erred in admtting the
pl eadings froma civil suit as evidence of Cifton's know edge. In
addition, difton appeals his sentence, contending that his of fense
| evel was erroneously increased for obstruction of justice and
abuse of a position of trust. Finding no error, we affirm
I
FACTS AND PROCEEDI NGS

In 1988, the Internal Revenue Service ("IRS") becane aware of
a fraudulent investnent schene <called the "peso program®™
rem ni scent of the | egendary Ponzi schene.! The peso program was
represented to potential investors as a currency tradi ng enterprise
which offered investors a high rate of return on their
investments.? |In reality, the peso programis "profits" were not

generated by currency trading; rather, early investors received

"A “Ponzi' schenme is fraud which requires an increasing
stream of investors to fund obligations to the earlier investors,
wth a resulting pyramding of the liabilities of the enterprise.
The nane cones from Charl es Ponzi, a sw ndler who devised such a
schenme around 1919." United States v. Winer, 988 F. 2d 629, 631
(6th Gr.) (citing United States v. Shelton, 669 F.2d 446, 449
n.l1 (7th Gr.), cert. denied, 456 U S. 934, 102 S. C. 1989, 72
L. Ed. 2d 454 (1982)), cert. denied, us. _ , 114 s
142, 126 L. Ed. 2d 105 (1993).

2l nvestors were told that they could expect a 12%to 22%
weekly rate of return.



returns on their investnents in the form of cash paynents and
third-party checks of later investors, which were payable to the
peso program(hereafter, "the peso programchecks") and endorsed by
the programis principals to early investors. Utimtely, the IRS
seized the peso programs assets and prosecuted many of its
princi pal s.

Cifton, an attorney, brought a |lawsuit on behalf of a class
of defrauded investors. During this representation, Cifton
acquired a nunmber of checks nmade out to the peso program by
i ndi vidual investors.® difton gave Kirby, a former client of
Clifton's and an investor in the peso program sone of the peso
program checks with the aim of having them converted into cash
Kirby contacted Darrel Fritz, who had been peripherally involved
with the peso program* seeking help in converting the checks into
cash. Fritz assured Kirby that he could acconplish this task
t hrough hi s banki ng connections. Wen Fritz was unable to do so,
however, he passed the checks on to the IRS, which |[aunched an
i nvestigation into their source.

Enploying Fritz in their investigation, the IRS secretly
recorded several neetings and tel ephone conversations in which
Kirby, difton, and undercover |IRS agents were involved. During
this period, Kirby delivered another batch of peso program checks

to undercover agents. |In addition, Janes Parks, Cifton's friend,

SApparently these checks had not been negotiated by the peso
program s principals and had not been seized by the |IRS.

“As a result of his involvenent, Fritz had pleaded guilty to
failure to report a currency transaction.
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delivered yet another batch of peso program checks to undercover
| RS agents. Subsequently, the RS arranged a neeting with Cifton,
prom sing to pay him $100,000 for the peso program checks already
delivered. Both difton and Parks attended the neeting, and upon
accepting the $100,000, they were arrested. After their arrest,
Clifton urged Parks to tell the IRS that the checks bel onged to
Parks and that Parks had acquired the checks from the Bandito
motorcycle gang. To assist Parks with this cover story, Cdifton
gave Parks a newspaper clipping detailing the gang's exploits.
Par ks, however, turned informant for the IRS, and |later taped a
conversation with Cifton during which difton agai n suggested t hat
Par ks use the Bandito cover story.

Cifton and Kirby were subsequently indicted for conspiracy to
commt noney |aundering and four counts of noney |aundering and
aiding and abetting. At trial, the governnent sought to establish
the illicit nature of the peso program by offering Fritz's
testinony both as to his involvenent wwth the peso program and as
to his "expert" opinion that it was a "scanm and a "ponzi schene."
In addition, to show difton's know edge of the illicit nature of
t he peso program checks, the governnent offered into evidence sone
of the pleadings fromthe civil suit which Cifton had brought on
behal f of defrauded investors. difton and Kirby were ultimtely
convicted by the jury on all counts. At sentencing, Cifton's
offense level was increased by two levels for obstruction of
justice and by an additional two | evels for abuse of a position of

trust. Both Cifton and Kirby appeal their convictions, and



Clifton appeals his sentence.
I
ANALYSI S
A Sufficiency of the Evidence
To obtain a noney | aunderi ng conviction under 8 1956(a)(1) the
governnment was required to prove not only that Cifton and Kirby
knew t hat the peso program checks were "proceeds of sone form of

unlawful activity," but also that the checks were | fact the

"proceeds of specified unlawful activity."® The specified unl awf ul
activities alleged by the indictment were wire fraud,® mail fraud,’
and interstate transportation of noney taken by fraud.® difton
and Kirby contend that there was insufficient evidence to support

a jury finding that the peso programchecks were in fact "proceeds

°See 18 U.S.C. 8§ 1956(a)(1) (1988); United States v. West,
22 F.3d 586, 590-91 (5th Cr. 1994); United States v. Puig-
Infante, 19 F.3d 929, 937-40 (5th Gr.), petition for cert.
filed, (U. S Jun. 22, 1994) (No. 93-9760). Section
1956(a)(1)(B)(i) (enphasis added) provides in pertinent part:
Whoever, knowi ng that the property involved in a
financial transaction represents the proceeds of sone
formof unlawful activity, conducts or attenpts to
conduct such a financial transaction which in fact
i nvol ves the proceeds of specified unlawful activity .
knowi ng that the transaction is designed in whole
or in part . . . to conceal or disguise the nature, the
| ocation, the source, the ownership, or the control of
the proceeds of specified unlawful activity . . . shall
be sentenced to a fine . . . or inprisonnent . . . or
bot h.
The statute defines wire fraud, mail fraud, and interstate
transportati on of noney taken by fraud as specified unl awf ul
activities. See 18 U S.C. 88 1956(c)(7)(A), 1961(1) (1988).

618 U.S.C. § 1343 (1988)
718 U.S.C. § 1341 (1988).
818 U.S.C. § 2314 (1988).



of specified unlawful activity." Specifically, they argue that the
governnent failed to prove that the peso programwas a fraudul ent
schene, and therefore, that the peso program checks were proceeds
of mail fraud, wre fraud, or interstate transportation of noney
taken by fraud.® W disagree.

In resolving chall enges to the sufficiency of the evidence, we
view the evidence in the light nost favorable to the jury verdict
and affirmif a rational trier of fact could have found that the
governnent proved all the essential elenents of the crine beyond a
reasonabl e doubt. 1 Applying this standard, we conclude that there
was sufficient evidence for the jury to conclude that the checks
were originally obtained by the peso program through fraudul ent
neans.

The peso program was represented to investors as a currency
tradi ng enterprise which would yield extravagant rates of return on
i nvest nent s. No receipts were given to investors, paperwork
normal |y associated with | egitimte busi nesses was not nai nt ai ned,
and the peso program principals were unable to discuss the tax
consequences or reporting usually associated with a legitimte
i nvestnment plan. Investors were paidin the formof cash or third-

party checks obtai ned fromother investors and endorsed by the peso

Cifton and Kirby do not dispute that the checks origi nated
fromthe peso program They only dispute that the peso program
was a fraudul ent scheme, therefore, that the checks were the
proceeds of a fraudul ent schene.

pui g-Infante, 19 F.3d at 937; United States v. Pofahl, 990
F.2d 1456, 1467 (5th Gr. 1993), cert. denied, us _ , 114
S. . 560, 126 L. Ed. 2d 460 (1993).
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programprinci pals. Paynents to investors were di sbursed fromdesk
drawers, briefcases, and envel opes. Furthernore, one investor
testified that there was no indication that any currency trading
was undertaken, while Fritz opined, based on his know edge of the
peso programand the currency trading market, that it was a "scant
and | ooked |i ke "a ponzi schene." Finally, just prior tothe IRS s
sei zure of the peso programis assets, several investors failed to
receive the promsed returns and were refused reinbursenent of
their investnents. On the basis of these facts, a rational jury
could have concluded beyond a reasonable doubt that the peso
program was a fraudul ent schene.

Related to their clains of insufficiency, Cdifton and Kirby
argue that the peso programchecks were not "proceeds" for purposes
of 8 1956(a)(1l) because the two of themwere not payees or hol ders
in due course of the checks, and therefore, they were not legally
entitled to paynent thereon. Absent |egal entitlenment to paynent
upon present nent of the checks, argue difton and Kirby, there were
no illicit proceeds to be |aundered. W find this argunent
speci ous.

First, difton and Kirby cite no persuasive authority that one
must have | egal entitlenment to paynent on an i nstrunment before that
instrument can be considered "proceeds" for purposes of
8§ 1956(a)(1). On the contrary, one of the purposes of § 1956(a) (1)
is to prohibit the |laundering of property by persons who have no
legitimate interest in such property. Second, evenif Cifton and

Kirby were not legally entitled to paynent on presentnent of the



peso program checks, those checks were property which had val ue,
al beit a bl ack market val ue, and whi ch had originally been obt ai ned
by fraud. Thus, difton and Kirby engaged i n conduct proscribed by
§ 1956(a)(1); nanely, they engaged in a financial transaction which
i nvol ved property))the checks))which were "proceeds of specified
unl awful activity."
B. Evidentiary Rulings

1. The Expert | nformant

Cifton and Kirby protest the adm ssion of Fritz's opinion
that the peso programwas a "scam and it |looked as if it were a

ponzi schene."' They contend that allowing Fritz to give opinion

UThus this case is unlike United States v. Johnson, 971
F.2d 562 (10th Cr. 1992). In Johnson, the Tenth Crcuit held
that a noney | aundering conviction under 18 U S. C. § 1957(a)
(1988) could not be based on wire transfers to the defendant's
bank account because the transferred funds were not "crimnally
derived property" as defined by the statute. The governnent had
argued that the wire transfers had been fraudulently induced by
t he defendant, and therefore, the transferred funds were
"crimnally derived property." The court reasoned, however, that
8§ 1957(a) proscribes transactions involving proceeds that have
al ready been obtained froman underlying crimnal offense. As
t he defendant did not obtain the funds until they were
transferred and credited to his account, the wire transfers (or
monetary transaction) did not involve "crimnally derived
property" for purposes of 8§ 1957(a). See Johnson, 971 F. 2d at
967-70. Unlike the Johnson situation, the peso program checks,
or property, had al ready been obtained by the peso program
through wire fraud, mail fraud, and interstate transportation of
money taken by fraud. As such, difton and Kirby's subsequent
attenpts to convert those checks into cash clearly violated
§ 1956(a)(1).

12That an expert offers his opinion as to an ultimate issue
to be decided by the jury does not nake that opinion
i nadm ssi ble, so long as the expert does not "state an opinion or
inference as to whether the defendant did or did not have the
mental state or condition constituting an el enent of the crine
charged or a defense thereto." Febp. R EwviD. 704(a), (b); United
States v. Moore, 997 F.2d 55, 57-58 (5th Cr. 1993); United
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testi nony was error because he was not qualified as an expert to
of fer an opinion as to the fraudul ent nature of the peso program 3
The Federal Rul es of Evidence permt one "qualified as an expert by
know edge, skill, experience, training, or education" to offer an
opinion when his "scientific, technical, or other specialized
know edge wi Il assist the trier of fact to understand the evi dence
or to determine a fact in issue." \Wether a witness is qualified
as an expert is a prelimnary question within the sound di scretion
of the trial court,™ and we wll not disturb that court's

determ nation unless it is manifestly erroneous. ! Having perused

States v. Webster, 960 F.2d 1301, 1308-09 (5th Cr.), cert.
deni ed, Uus _ , 113 S. . 355, 121 L. Ed. 2d 269 (1992).

Bdifton and Kirby objected contenporaneously only to the
basis for the opinion that Fritz offered, not to his
qualifications to render such an opinion. GCenerally, "questions
relating to the bases and sources of an expert's opinion affect
the weight to be assigned that opinion rather than its
adm ssibility and should be left for the jury's consideration.”
Viterbo v. Dow Chem Co., 826 F.2d 420, 422 (5th Gr. 1987). The
basis of Fritz's opinion was not so unreliable as to require
exclusion. In any event, it does not appear that difton and
Kirby raised this issue on appeal, relying instead on Fritz's
qualifications or lack thereof; any error, therefore, was waived.
Atwood v. Union Carbide Corp., 847 F.2d 278, 280 (5th Cr.),
reh'q granted in part, 850 F.2d 1093 (1988), cert. denied, 489
U s 1079, 109 S. C. 1531, 103 L. Ed. 2d 836 (1989).

YFep. R EviD. 702. An expert's opinion is admssible "if it
"serves to informthe jury about affairs not within the
under st andi ng of the average man.'" Moore, 997 F.2d at 57
(quoting United States v. Wbb, 625 F.2d 709, 711 (5th Gr.
1980)).

BUnited States v. Stokes, 998 F.2d 279, 281 (5th Cir.
1993).

18See United States v. Chappell, 6 F.3d 1095, 1100 (5th Cr.
1993), cert. denied, us _ , 114 S, . 1235, 127 L. Ed. 2d
579 (1994); Moore, 997 F.2d at 57; Sullivan v. Rowan Cos., 952
F.2d 141, 146 (1992).




the trial transcript, however, we are unable to discern any
objection to Fritz's qualifications to testify as an expert;
therefore, we reviewthe trial court's determ nation that Fritz was
qualified to testify as an expert only for plain error. "Plain
error is “error so obvious and substantial that failure to notice
it would affect the fairness, integrity, or public reputation of
(the) judicial proceedings and would result in manifest
injustice.""'® No error is present here.

2. The G vil Pl eadings

Clifton and Kirby also challenge the adm ssion of the
pl eadings fromthe civil suit which difton brought on behal f of
t he defrauded i nvestors.® Specifically, difton and Kirby contend
that these pleadings are irrel evant and i nadm ssi bl e hearsay. The
adm ssibility of evidence is reviewed under an abuse of discretion
standard.?® W discern no abuse here.

The governnent offered the pleadings as proof that Cifton

Y"FeED. R CRM P. 52(b); United States v. Caldwell, 820 F.2d
1395, 1405 (5th Gr. 1987); United States v. Gutierrez, 560 F.2d
195, 196 (5th Gr. 1977).

United States v. Carreon, 11 F.3d 1225, 1240 (5th Cr.
1994) (quoting United States v. Pofahl, 990 F.2d 1456, 1479 (5th
Cr.), cert. denied, us _ , 114 s. . 560, 126 L. Ed. 2d
460 (1993)).

The trial court admtted the civil pleadings with an
limting instruction that they were only to be considered as
evidence of Cifton's know edge. Kirby asserts that the
adm ssion of the pleadings harnmed himtoo because the indictnent
al l eged a conspiracy.

OUnited States v. MAfee, 8 F.3d 1010, 1017 (5th Gir
1993); United States v. Loney, 959 F.2d 1332, 1340 (5th Cr
1992) .
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knew t hat the peso program checks were "proceeds of sone unl awf ul

activity," an essential elenent of the crinme of nobney | aundering. 2
No great |eap of the imagination is needed to see the rel evance of
the pleadings to the issue of difton's know edge. The civi
pl eadi ngs alleged that the peso program defrauded thousands of
i nvestors and were signed, and presumably drafted or revi ewed, by
cifton. That the pleadings are nere allegations and not
concl usi ve proof of wongdoing is of no nonent,?? as they at the
very |east suggest that Cifton should have harbored suspicions
regarding the illicit origins of the checks that he had acquired.
Thus, the pleadings tend to make it nore probable that difton had
know edge that the checks were fromthe peso program and had been
obt ai ned by fraud. The pleadings were, therefore, relevant.??
Cifton and Kirby's hearsay argunent is simlarly feckless.
An out-of-court statenent is inadm ssible as hearsay only if it is

offered to prove the truth of the matter asserted.? Here the

pl eadi ngs were offered as evidence of difton's know edge, not as

2l1See United States v. West, 22 F.3d 586, 590-91 (5th Cir.
1994) .

2Contrary to Defendants-Appellants' suggestions, relevance
does not depend on whet her evidence concl usively establishes a
material fact; rather, evidence is relevant if it has "any
tendency to make the existence of any fact that is of consequence
to the determnation of the action nore probable or |ess probable
than it would be without the evidence.”" Feb. R EwviD. 401.

23Gee i d.

24See FED. R EviD. 801(c), 802; United States v. Carrillo, 20
F.3d 617, 619 (5th Gr. 1994); United States v. Vizcarra-Porras,
889 F.2d 1435, 1439 (5th Cr. 1989), cert. denied, 495 U S. 940,
110 S. C. 2192, 104 L. Ed. 2d 520 (1990).
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evi dence that the peso program obtained the checks through fraud,
as asserted in the pleadings. I ndeed, the trial court gave a
limting instruction, directing the jury to consider the pl eadi ngs
as evidence only of difton's know edge. As the pl eadi ngs were not
of fered by the governnent))or admtted by the district court))to
prove the truth of the matters asserted therein, the pleadi ngs were
not i nadm ssi bl e hearsay.
C. Sent enci ng

W wll uphold a sentence inposed under the Sentencing
Guidelines when the sentence is the product of a correct
application of the CGuidelines to factual findings that are not
clearly erroneous. 2

1. Qobstruction of Justice

Clifton maintains that the district court erred by increasing
his base offense level by two for obstruction of justice. The
district court concluded that the two | evel increase was warranted
by difton's urging Parks to lie about the source of the peso
programchecks. U S S.G 8 3Cl.1 provides for a two | evel increase
in the offense level "if the defendant willfully obstructed or
i npeded, or attenpted to obstruct or inpede, the adm nistration of
justice during the investigation, prosecution, or sentencing of the

i nstant offense.” A district court's finding of obstructive

X®United States v. Jackson, 22 F.3d 583, 584 (5th Gir.
1994); United States v. Alfaro, 919 F. 2d 962, 964 (5th G
1990) .
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conduct is reviewed for clear error. 2t

Relying on United States v. Surasky,? difton insists that

hi s conduct did not constitute obstruction of justice because the
district court did not find that such conduct "significantly
obstructed or inpeded the official investigation."?® |In Surasky,
we held that "a false statenent nmade by a defendant to |aw
enforcenent officers cannot constitute obstruction of justice
unl ess the statenent obstructs or inpedes the investigation at
issue significantly."?® This case, however, does not involve a
fal se statenent by a defendant to |aw enforcenent officers, but
rat her invol ves a defendant who urged a material witness tolieto
i nvesti gat ors. Under such circunstances we cannot say that the
finding of obstruction of justice was clearly erroneous.

2. Abuse of Trust

Clifton also contends that the district court erroneously
increased his offense level by two based on a finding that he
abused a position trust. The Quidelines provide for a tw |eve
increase in the offense level "[i]f the defendant abused a position
of public or private trust . . . in a manner that significantly

facilitated the conm ssion or conceal nent of the offense.” As this

2®United States v. Graves, 5 F.3d 1546, 1555 (5th Gir.

1993), cert. denied, us. _ , 114 S. . 1829, 128 L. Ed. 2d
454 (1994); United States v. Pofahl, 990 F.2d 1456, 1481 (5th
Cr.), cert. denied, us _ , 114 s. . 560, 126 L. Ed. 2d
460 (1993).

21976 F.2d 242 (5th Gr. 1992).
2. S.S.G § 3Cl.1, Application Note 3(g).
2Sur asky, 976 F.2d at 246.
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enhancenent invol ves a sophisticated factual determ nation, we w ||
reverse only for clear error.3 This enhancenent enconpasses two
factors: (1) Wether the defendant occupied a position of trust
and (2) whether the defendant abused his position in a manner that
significantly facilitated the comm ssion or conceal nent of the
of f ense. %! The defendant's position of trust "significantly
facilitated" the commssion of the offense if the defendant
occupi ed a superior position, relative to all people in a position
to coomit the offense, as a result of his job. 3

Cifton indisputably held a position of trust with respect to
the class of defrauded i nvestors that he was representing as | egal
counsel .3 As their attorney, he was charged with recovering noni es
invested in the peso program by class nenbers. This entail ed not
only that he secure a fair apportionnent of the nonies seized by
the IRS, but al so that he attenpt to recover additional nonies from
ot her sources. By failing to surrender the peso programchecks to

the IRS or the court, difton abused his position of trust.

United States v. Fisher, 7 F.3d 69, 70 (5th Cir. 1993).

31 d.

2United States v. Brown, 941 F.2d 1300, 1304 (5th Cr.),
cert. denied, us _ , 112 S. . 648, 116 L. Ed. 2d 665
(1991).

3¥Cifton argues that he did not occupy a position of trust
Wth respect to the individuals whose checks he attenpted to
| aunder because he attenpted to | aunder checks that originated
only from peopl e who were not nenbers of the class. As Cifton
acknow edges, however, this shaneless argunent is factually wong
as at least eleven of the ninety-six checks that he attenpted to
| aunder "were purchased by class claimants and made payable to
one of the class defendants."”

14



Clifton argues that his position of trust did not significantly
facilitate the comm ssion of the crine. The evidence indicates
just the opposite: he acquired the peso program checks while he
was representing the class (suggesting that he acquired themin
connection with his representation), and his position as class
representative brought himinto contact with individuals who could
aid himin laundering the checks. These facts strongly suggest
that Cifton was in a superior position, relative to others in a
position to commt the offense, as a result of his representation
of the class. The district court's finding of abuse of trust,
therefore, was not clearly erroneous.
1]
CONCLUSI ON

Having reviewed the briefs of the parties, heard oral
argunent, and reviewed the record, we conclude for the foregoing
reasons that there are no grounds to reverse the jury's verdict.
Li kew se, we conclude that there was no error in difton's sentence
i nposed under the Guidelines. The judgnent of the district court,
therefore, is

AFFI RVED.
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