IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1853

Summary Cal endar

D. J. CHANCELLOR,

Pl ai ntiff-Appellant,
V.
SHERI FF OF LUBBOCK COUNTY, TEXAS,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:93-CVv-179-0)

(January 18, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
D. J. Chancel lor appeals the district court's dismssal of
his conpl aint pursuant to Federal Rule of Cvil Procedure 41(b).
We vacate the judgnent of the district court and remand for

further proceedings.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



D. J. Chancellor, proceeding pro se and in forma pauperis,

filed a civil rights action against D. L. "Sonny" Keesee, sheriff
of Lubbock County, Texas, in the United States District Court for
the Northern District of Texas. Chancellor, an inmate at the
Lubbock County Jail and an anputee who uses an artificial |eg,
stated that he fell in the shower at the jail because the shower
is not equi pped with handrails. He alleged that this | ack of
handrails violated his rights under the Ei ghth Arendnent. He
al so sought nedical treatnent for the back and hip injuries he
all egedly sustained in the fall.

The district court determ ned that Chancellor's pleadings
| acked "the factual specificity required to perform a nmeani ngful
review under 28 U . S.C. § 1915(d)" and on July 16, 1993, ordered
Chancellor to anmend his pleadings within twenty days to include
specific facts and circunstances to support his claim The
district court also stated that Chancellor's failure to conply
wth its order within the specified time would result in the
di sm ssal of Chancellor's conplaint. Chancellor received the
district court's order on July 26, 1993. Because Chancellor did
not conply with the district court's order within twenty days as
directed, the district court dism ssed Chancellor's conpl aint on
August 12, 1993. Chancellor then filed a tinely notice of

appeal .



.

Chancellor inplicitly argues that the district court abused
its discretion in dismssing his conplaint under Federal Rule of
Cvil Procedure 41(b). W agree.

Rule 41(b) allows the district court to dismss an action
upon the notion of a defendant, or upon its own notion, for
failure to prosecute or for failure to conply with a court order.

See FED. R CQv. P. 41(b); Berry v. Cgna/RSI-C GNA 975 F. 2d

1188, 1191 (5th Gr. 1992); MCullough v. Lynaugh, 835 F.2d 1126,
1127 (5th Gr. 1988). W review the district court's dism ssal
for an abuse of discretion. MCQullough, 835 F.2d at 1127.

In the instant case, the district court's dism ssal order
was silent on whether the dism ssal was with or w t hout
prejudi ce. Because the district court's order is thus unclear,

we assune that the dismssal was with prejudice. See Nagle v.

Lee, 807 F.2d 435, 442-43 (5th Gr. 1988).

Because a dismssal with prejudice for failure to prosecute
or for failure to conply with an order of the court is an extrene
sanction which deprives a plaintiff of the opportunity to pursue
his claim this court has Iimted the district court's discretion
in dismssing such cases with prejudice. Berry, 975 F.2d at
1191. We affirmsuch a dism ssal only when (1) there is a clear
record of delay or contumaci ous conduct by the plaintiff and (2)
the district court has expressly determ ned that a | esser

sanction was not available or would prove futile. 1d.



Appl yi ng these standards to the instant case, we determ ne
that the district court abused its discretion in dismssing
Chancellor's conplaint. There is no record of delay by
Chancellor. The district court's order requiring Chancellor to
file amended pleadings within twenty days was dated and fil ed
July 16, 1993, but the district court's docket sheet indicates
that Chancellor did not receive the order until July 26, 1993.

Al t hough the district court's August 12 dism ssal was effected
nmore than twenty days fromthe date of the court's order for nore
specific pleadings, the dismssal was effected | ess than 20 days
fromthe date Chancellor received the order. Mreover, there is
no record of contumaci ous conduct by Chancell or and no indication
that the district court even considered | esser sanctions. The
district court thus abused its discretion in dismssing

Chancel l or' s conpl ai nt.

L1l
For the foregoing reasons, we VACATE the judgnent of the
district court and REMAND for further proceedings consistent with

t hi s opi nion.



